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CHAPT ER I 
I nt r odu c t i on: Surve y of the P ol i c y of t h e  Uni te d 
S t a t e s T owa rd Arb i t ra t i on P r i or t o  18 99 
-
T h e  Uni t e d  S t a t e s o f  Ame r i ca ha s e xe r t e d a 
p ote n t  i nf lue n c e ·up on t he �ev e l opme nt  of i n t e rnat i ona l 
l a w .  T he Ame r i c a n  pe op le , t h ough n ot e s s e nt i a l ly i n t e r-
e s te d  i n  i nt e rnat i ona l law , nave d e ve l ope d a m ul t i pli � 
c i t y of l aws  wi t hi n  t he na t i on .  T he Uni te d Stat e s  has 
b e c ome a na t i on of l aw s , l aw b r e a ke r s , and j i n goi s t s  
wh o c l a i m  re spe c t  f o r l aw ,  bu t b r e ak t he m  a t  wi l l .  T he 
Ame r i c an c i t i z e n  i s  i n c e n s e d wit h a sp i r i t  of  ge t t i ng b y  
t he l aw a nd a t  he a r t  laughs a t  t h e  t h ou sa nd s o f  l aw s  t he 
c omm on o ffi c e r  i s  s upp ose d  t o  kn ow an d e n f or ce t od ay . T he 
l aw s  have be e n  wr i t t e n  by e n t hu s .i a s t i c l awye r s  unt i l  a 
c ha ot i c we akne s s  ha s appe are d .i n  t he Ame r i can  sy s te m  of 
p r i va t e  law. A l aw i s  b r oke n ,  s e pa r a t e ly or mass , and 
pub l i c  op i n!bn re p i ni ngly a c ce p t s t he c on s e que n c e s ,  ap-
pare nt ly n ot i nt e r e s t e d  i n  t he e ve n t  e xce p t  a s  a c a sua l 
c hange . Howe ve r ,  t he sp i r i t  o f  re t r i but i o n  i s  gr owi ng ; 
ju s t i c e f i r e s out i t s  l a t he r  t o  t he unju s t  a t  t ime s , and 
t he pr i n t  of s i mpl i c i t y and f e we r  law s i s  demand e d  by t he 
f e w  wh o und e r s t an d  t he re ckle s s  m ove me nt of t h e  Ame r i can  
t od ay .  T he s e fa c t or s  nave i nf lue n c e d t he a t t i tud e of t he 
Ame ri c a n  g ov e rnme nt t owa rd i nt e r na t i onal l aw ,  but hav e  n ot 
2 
b e e n  ot su f fi c i e n t  we i gh t  t o  d e te rmi ne t he p ol i c y  of  
t he g ov e rnme n t  of  t h e  Uni t e d St at e s t oward i nt e r na t i on-
a l  m ove me nt s  suc h a s  a rb i t ra t i on .  T he gre a t  ma s s  of 
t he c i t i z e ��y of  t�e c ount ry have li t t l e  c are f or t he 
p e a c e fu l , l awfu l and c on c i l i at ory m oveme nt of t hi s g ov-
e r nme n t  t owar d  a s i s te r  g ov e rnme nt . lnt e rna t i ona l l aw 
i s  ana l ogou s .  A d i s t i n c t i on i s  t o  b e  d rawn b e twe e n  t hi s 
gr oup and t he c le a r  t hi nki ng i nt e rna t i onal mi nd e d  m�n i n  
C ongre s s ,  t he P r e si de n cy , and i n  o t he r  pl a ce s of  pr ofe s-
ai onal s e rv i c e , wh o have s h own a r e spe c t  f or and have 
l e ad t he Ame r i c an na t i on i nt o  a f orem o s t  pl a c e  i n  he r 
r e spe c t  f or t he c ommon law of  al l c i v i l i z e d  nat i on s .  
Ke n of t hi s  t ype hav e f or tunate ly he l d  t he ba lance f or 
t he m o s t  par t i n  an h on orab le  way and gai ne d  f or t he 
Uni te d St a t e s a hi gh d e gre e of pre s t i ge f or i t s  a t t i tude 
1 
and re gar d  f or i nte rna t i onal law .  As one o f  t he re sul t s , 
t he Uni t e d St at e s e a r ly r e c ogn i ze d  t he law of nat i on s  a s  
b i nd i ng upon t he ac t s  o f  t hi s g ov e rnme nt  i n  re la t i on t o  
2 
ot he r  g ove rnme n t s • T hi s ra t he r  pr on ounce d s tand upon 
t he pr i nc i p l e s of  i nte rna t i ona l l aw wa s n ob l e, ye t ne c e s -
s ar y ,  f or t he y out hfu l  a nd gr owing Ame r i can r e p ub li c t o  
• 
t ake . Wi t h ou t  i t ,  s he w oul d n ot have m or al ly w on he r way 
1 
Mo or e , J. B . Ame r i can Oon f .  on I nt . Ar b. , P• 1 8 1 .  
ilnst ru c t i on s t o  Ame r .  De lg . 1 90 7 , i n  For • . Re l .  of 
U .  S . 1 90 7 , P• 
3 
i n t o  t he h e a r t s o f  manki nd o r  b e e n  a b l e  t o  e xis t i n  
the fa c e  o f  n a t i o n s , w h o lon g nav e r e c ogni z e d  t he pr i n-
c i p l e s o f  Gr o t i u s  a s  t he l e gi t i ma t e  r u l e s o f  i n t e r na t i on-
al i n t e r cou r s e .  
L o ng ba s t he Un i t e d  S t at e s ma i n t a i ned a t r ad i -
3 
t i on of p e a c e fu l  l i v i n g • � he ha s b e e n i n f lue n c e d  a n d  
g ov e r ne d  b y  t h e  m i l i t a r i s t  a nd dip l oma t i st l e s s  t han a n y  
o t he r  gr e a t  na t i on i n  t he w or ld. T he y  nave had t h e i r  i n-
f lue n c e , c ause d many s hame fu l mi s t ake s ,  a r e  s t i l l wi t h  u s , 
b u t  the y  g r ow l e s s  d omi nant a s  t h i s c ount r y  f e e l s  i t s  w ay 
i n t o t h e i nt e r na t i ona l s i t u a t i on .  Our gr owt h  ha s i l lu s -
t r a t e d t o  t h e w o r l d  t hat pe a c e  ou g h t  t o  ab i d e  a s  t h e  c a rdi-
na l p r i n c i p l e  of a l l  i n s t i t u t i on s a nd r e l a t i o n s  of g ov e rn-
me n t; t h a t  p r o gr e s s  a nd p r o s pe r i t y a r e  t he c ompa n i on s of 
t h e m i nd t ha t  i s  f r e e  o f  ha t r e d  a nd t he wa r l i ke ·sp i r i t .  We 
have e n t e r ed n o  s e c r e t e n t a n g l i n g a l l i a n c e s , and f o r  t he 
m o s t  pa r t  h a v e  ma i nt a i ne d  a p o s i t i on of ne u t ral i t y  t o  b e l l i g-
e r e n t p owe rs i n  c o nf o r m i t y  t o  i n t e r na t i ona l l aw on ne u t ra l -
i t y .  � h e  pe op l e  o f  t he Un i t e d S t a t e s hav e b e e n  m i nd fu l  t ha t 
t he wa r s p i r i t  ha s b e e n  l o o s e i n  t h i s  c ount r y  and o t he r  gre a t  
c oun t r i e s o f  t h e w o rld. �hi s s p i r i t i n  Ame r i c a ha s be e n  su p-
p r e ssed; the p r e ssu r e  of pu b l i c  op i n i on ha s w e i g he d he a v i ly 
3Anna l s  o f  Ame r i c a n  ACa d e my o f  P o l i t i c a l  S c i e n c e , V. 60, 
P• 2 3 1 . 
a gai n s t  i t s  cu lmi nat i on i n  c onf l i c t  or war . Only once 
dur i ng t he f i rst hund re d ye ar s of  t h i s gove r nme nt d i d  
t he spi r i t  o f  war ov e r c ome t he be s t  e l e men t s o f  Ame r i can 
t h ought and a c t i on , and subj e c t  t he Ame r i c a n  pe op le t o  a 
s e l f i s h , s hame ful c onque s t  a ga i n s t  t he ne i ghb or of t he 
4 
S ou t h ,  Ye :i c o ,  i n  lu s t  f or t e r r i t or y . T he Un i t e d  St a t e s 
d e s i r e d  an i s o l a t e d pe a c e ful  l i fe , and fr om a re c lu s i ve 
p o s i t i on t hr e w out up on t he w orld , and e n t e red  i nt o  t h e m  
a s  we l l , p r i nc i p le s a n d  i d e a l s  f or the pe a c e fu l  a n d  jud i� 
c i a l  s e t t leme nt of d i spu t e s . 
I n  t he Ar t i c l e s of C onfe de r a t i on ,  1781 , t he 
Uni te d Stat e s  b l a z e d  t he pa t hway f o r  t he j ud i ca l  s e t t l e -
me nt of d i spute s betwee n t he s t a t e s .  C on gre s s  wa s t o  b e  
t he fi na l  r e s ort i n  c a s e  d i spute s s h ou l d  a r i s e  be twe e n  t w o  
5 
or more st�te s. T he wr i t er s of  t he Ar t i c le s  of C onfe d e r-
a t i on ,  obv i ou s l y ,  had f ore s i ght t o  s e e  that  d i s pute s would 
i ne v i tab l y  a r i se  i n  a l o o se uni on of s t a te s suc h  a s  t he 
Uni t e d  S t a t e s of t he C onfe d e ra c y .  H owe ve r ,  two  me an s we re  
ava i lab l e  by  whi c h  t he s t at e s i n  d i spu t e  mi ght s e t t l e t he i r  
d i ffe r e nce s wi t h out C ongre s s  be c omi ng t he f i na l  jud ge of 
t he c onfl i c t• T he fi r s t me a n s  of s e t t l e me nt res t e d  wi t hi n  
t he a c t i on s o f  t he s t a t e , e xc e pt , t hat Cqngre s s  was t o  n o t1-
4
The Me xi c a n  War of 18 47- 4 8 . 
5Ka cD ona l d , Se l e c t  D o cume nt s ,  1 776 - 1 8 6 1 , P• 1 0 - 1 1 .  
5 
f y  one or t he se ve r a l  st at e s  t o  c on s tit ut e a c ou r t  o f  
c ommissi on f a� o r a b l e  t o  e a c h  pa r t y f o r t he he a ring a n d  
fina l d e cisi on o f  t he mat t e r  i n  d i sput e . T he se c ond 
a l t e r nativ e , in c ase of f a i l u r e  t o  a g r e e , was fe d e r a l  
i n  c ha r a ct e r .  T he initia t iv e  r e s t e d  wit h C ongr e ss t o  
app o i nt t h r e e  c ommissi o ne rs fr om e a c h  of t h e t hirt e e n  
st at e s  a nd fr om t h e list c h o s e n ,  e a c h stat e was t o  a l-
t e r nat e l y  st rike out t he p e rs ons unt i l  t he numb e r wa s 
r e du c e d  t o  t hirte e n .  In t he p r e s e n c e  of C on gr e ss , t h e 
list was t o  b e  fu rt he r r e du c e d  t o  a c ou rt o f  fiv e  mem-
b a rs w h o we re t o  have c on c l usive p owe r in d e t e rminin g 
the issu e in que st i o n .  If a st at e s h ou l d r e fu s e  t o  
st rike out t h e pe r s ons app o i nt e d , t he . Se c r e t a r y  o f  C on-
g r a ss was t o  fun ct i on f or t he abse n t  or r e fu s i n g st at e . 
T he c our t n ow d e t e rmine d was t o  d e c i d e the c a s e  
_
p r e se nt e d  
o r  unp r e  se n t e d  b y  o ne · o r  b ot h  st at es i n  dispu t e . T he s e -
eu rit y a n d  e n f o r c e me nt of t h e  d e cisi on was t o  r e s t  w i t hin 
6 
a n  A c t  o f  C on g r e ss • T he p l an p r e s e nt e d  ab ov e is an int r o-
duct i on o f  t his g ov e r nme nt t o  t h e p r i n c i p l e  o f  f rie nd ly 
s e tt l e me nt of d i s put e s  by a r e s o rt t o  a j udicia l c ourt . 
:Fur t he r ,  t hi s  p rin cip l e  w as writ t e n  in t o t ne · Ame r i can 
C o nstitut i on o f  1 7 8 7  t ha t  "u ont r ov e rsie s b e t we e n  two or 




o f  t he Uni t e d S t a t e s .  
Wi t hi n  t he p e r i od of  t h e f i r s t  f i v e  y e ar s of 
t he Ame r i c an g ov e rnme nt und e r  t he c on s t i tut i on ,  an op-
p or tuni t y  a r ose f or t he u s e of arb i t rat i on fn d e t e rm i n-
i ng and s e tt li ng ce r ta i n  d i f f e r e nce s wi t h  t he m o t he r  
7 
c ount ry • T he Jay T r e a t y  of 17 95 may b e  r e ga r de d a s  t h e  
b e gi nni ng o f  m od e r n  arb i tra t i on . 
Re l a t i on s b e twe e n  t h e  t w o  c ount r i e s we r e  s t ra i ne d  
be c au s e  of t he n on- ob s e rvance of t he t r e a t y  of  17 8 3  and 
c e r t a i n c onfli c t i ng i nt e rpre t a t i on s  o f  t hi s  t re a t y .  T h e  
n or t h e a s t e rn b oundary wa s y e t  und e t e rmi ne d; c laim s d ue t u  
c onf i sc a t i on of B r it i s h  d e b ts b y  Ame r i can s t a t e s we r e  i n  
qu e s t i on; a nd lo s s e s a ggr e gate d b y  Gre a t  B r i t ai n 's fa i lu r e  
t o  r e sp e c t  laws of  ne ut r a l i t y  we r e  ye t unde c i de d .  The s e 
we r e  t he pr ob l e m s  w hi c h John Jay cal le d t o  t he at t e nt i on 
o f  C ongre s s  i n  1 7 8 5
8
• 
John Jay , i n  hi s rep ort  t o  C o ngre s s on Apr i l  2 1 , 
17 8 6 ,  c a lle d t he at te n t i on o f  t he pe ople of  t he Uni t e d  
S t at e s t o  pr ov i s i on s whi c h  w ou ld s e t t l e  a ll d i s put e s  wi t h  
Gre a t  B r i t a i n by a rb i t ra t i on .  A ge n e r a l pla n  wa s su gge s t e d  
t o  t he e f fe c t t ha t  t he Se c re t a r y  o f  St a t e  b e  aut h ori z e d  t o  
p re s e nt t he c a s e  t o  c ommi s s i one r s ,  app o i nt e d  b y  b oth c oun-
7 
Mo ore , J. B . , P r i n c i p l e s of Ame r i can  Di p l oma cy, p .  307 
8Ame r i c a n  St a t e  Pap e r s ,  V. 1, P• 94 . 
. . 9 
t r i e s ,  wh o s e  d e c i si on s h ou l d  b e  f i n a l  • The Se na t e  
wa s ,  b y  Fe b ruar y 1 7 9 0 , f av or ab l e t o  t he i d e a  o f  a r b i -
t r a l  s e t t l e me n t  o f  t he d i s pu t e s wi t h  Gre a t  Br i t i an .  
� he P r e si d e n t , Ge orge Wa s h i ngt on, wa s i n c l i n e d  t owa r d  
t he s a me me an s o f  s e t t l e me n t a n d  d i d  a d v i s e  t he Se na t e  
t o  ac t on t he re p o r t  o f  J o hn J a y  be f o r e  ne g ot i a t i ons 
we r e  und e r t a ke n  by t he s t a t e  d e p a r t me n t . T he g ove r n-
me nt of t he Uni te d St at e s wa s ami c a b l e  t owa r d  Gre a t  
Br i t a i n  a n d  d i � n o t d e si r e a gi t a t i on s t h at w ou l d  make 
i mp o s s i b le t he f r i e n d l y  s e t t l e m e n t  o f  d i f f i cu l t i e s w i t h  
t he m o t he r  c ount r y .  The �e n a t e ,  o n  Mar c h  9 ,  1 8 9 0 ,  a c -
c e p t e d  t he Jay Re p o r t  o f  17 8 5  and au t h o r i z e d  t he Pre s i -
d e n t t o  ne g o t i a t e  wi t h  Gr e a t  Br i t a i n i n  a n  a t t e mp t  t o  
1 0  
s e t t l e t he d i s pu t e s • 
T h e Se nate , by v o t e  o f  e i ght e e n  t o  e i gh t ,  on 
Ap r i l  1 6 , 1 7 94 ,  au t h or i z e d  t he a pp o i n t me n t  of J o hn J ay 
1 1  
a s  Env oy Ext r a o r d i nary t o  G r e a t  Br i t a i n • Ge n e ral i n-
s t ruot i on s  t o  Jay we re issued b y  t be De par t me n t o f  Sta t e  
�dmu nd Rand o l p h, Se c r e t a r y  o f  St at iJ , l e av i n g h i m  t o  
d r aw t o  c o n c lusi v e  p o i n t s t he d i f fe r e n c e s b e t we e n  t he 
t w o c oun t r i e s . No me n t i on was ma d e  a s  t o  t he me a n s  o f  
ad j u s t i n g d i s pu t e s  t ha t  c ou l d  n o t b e  d e c i d e d  up o n  t hr ou gh 
9
I b i d . 
l Oib i d , p . loo. 
lllb i d , p . 4 7 0 . 
8 
ne g o t i a t i on s , �ut t he re wa s one i nf e r e nce i n  t h e i n s t ruo-
t i ona t o  Jay sugge st i ng t h e p o s s i b le u s e  o f  a r b i t ra t i on .  
An a t t e mpt wa s t o  b e  made b y  t he Commi ss i one r s  o f  Un i t e d  
St a t e s t o  have t he que st i on of de b t s t o  B r i t i s h  c r e d�t or s 
de c i de d  i n  t he c our t s  o f  t he Un i te d  St a t e s .  I n  c a se t hi s 
r i ght c ou ld n ot b e  se cur e d, Jay wa s t o  s upp or t hi s f orm e r  
pub l i c  opi n i on on a b a s i s o f  se lf- re sp e c t  "wi t hou t r e lax-
i ng pre t e n s i on s  hi t he r t o  ma i nt a i ne d. " T h e  D e p ar tme n t  o f  
St a t e , i t  se e m s , le ft  t he way c le ar f or Jay t o  pu t i nt o  
p r a c t i s e h i s r e c omme nd a t i on s t o  C ongre s s  i n  17 8 5 .  
Jay a rr i v e d  i n  London on June 15 and by N ove m-
b e r 19, 17 94 , had c on c lud e d t he Jay t re a t y  o f  1 7 94 o r  t he 
T r e a t y  of  Ami t y ,  C omme r c e, an d Nav i ga t i on wi t h  Gre a t  Br i t -
a i n .  T he t re a t y  was submi t t e d  t o  t he Se nate  on Jun e  a, 
17 8 5 ,  and wa s a dv i s e d a nd c on se nt e d  t o  b y  i t  on Jun e  24 
wi t h  t he r ese rv a t i on t ha t  Ar t i c le 11 b e  su s p e n de d  unt i l  
12 
fur t he r  n e g ot i a t i on s b y  t he Pre s i de nt • 
Pr ov is i on wa s made f or t hr e e a rb i t r a t i on s unde r  
t he Jay T re a t y .  T h e  f i r s t  of  t he s e wa s t o  de t e rmine t he 
Ea s t e rn b oun da r y  o f  t he Un i t e d  St a t e s ,  i nv e s t i ga t i ng t h e 
i de nt i t y o f  t he St . Cr oi x Riv e r  me n t i one d a s  t he b ounda r y  
l i n e i n  1 7 8 3 .  T he se c ond re la t e d t o  c on f i sca t i on of de b t s 
and i mp e di me nt s , whi c h  s t o od i n  t he way of B r i t i s h  sub j e c t s  
12 
Ma c D onald 17 7 6- 18 6 1 , P• 114 . 
9 
l e ga l ly c o l le c t i ng t h e i r  d e b t s .  T he t h ir d  r e l a t e d  t o  
t he a d j us t me n t  of Ame r i c an c l a i m s  due t o  l o s s e s  � s t a i ne d  
t hr ou gh Gre a t  Br i t a i n's f a i lure t o  re s pe c t law s of ne u t r a l -
1 3  
i t y • 
By Ar t i c l e V of t h e t r e a t y ,  a c ommi s si on of t hr e e 
wa s app o i n te d t o  d e t e r m i ne t he r i ve r S t . C r oi x, me n t i one d i n  
t h e t r e at y  o f  1 7 8 3 ,  a s  t he n or t he a s t e r n  b ou n d a r y  b e t we e n  t he 
1 4  
Uni te d S t a t e s and Cana d a  • T he r e  wa s a j o i n t a gr e e me n t 
t ha t  t he d e c i si on wa s t o  b e  f i na l  a nd ne v e r ma d e  t he su b j e c t 
of a d i s put e aga i n . T h e c ommi s s i on r e nd e r e d  i t s  de c i s i on at 
Pr ovi d e n c e , R h od e  I s l a nd on Oc t o b e r  25 , 1 7 9 8 , h o ld i n g  t hat 
t he Sc h o od i a o  Ri ve r wa s i n te nd e d  f o r t h e  name of t h e  St. 
1 5  
C r o i x • 
T h e awar d w a s u n s a t i s f a c t ory t o  b o t h  pa r t i e s  and 
wa s e v e n t uall y le f t  t o  re cur aga i n  i n  t he T r e a t y  o f  G he n t  
(1 8 1 4] . T h e c ommi s s i on fail e d  t o  a gre e and i n  a c c o r dan ce 
w i t h  Ar t i c l e  V of t h e ab ove t r e a t y , a c onve n t i o n  was de t e r-
m i ne d  up on i n  1 8 27 b y  whi c h  t he .b ound a r y  d i ffi cult y wa s t o  
be submi t t e d to s ome f r i e ndly p owe r .  T he Ki n g  of Ne t he r l a n d s 
wa s c h o s e n  t o  a r b i t r a t or a n d  o n  Janu a r y  lO , 18 3 1 ,  h i s d e ci s i on 
wa s submi t t e d  t o  b ot h  c ount r i e s . T h e awa r d  wa s un f a v o r a b ly 
1 3  
Ma l l oy ,  T r e a t i e s  a nd C o nve n t i on s of t h e  u. s., V. �' 
P• 5 9 0- 6 05 
1 4Ame r i c an State Pap e r s , v. 1 ,  P• 5 2 0- 6 05 . 
1 5K o o re , J .  B . , Pr i n c i p l e s o f  Ame r i ca n D i pl oma c y ,  P• 309 . 
10 
r e c e i ve d b y  the Uni t e d  S ta t e s and t h ou gh a c c e pt e d  b y  Gr e a t  
B r i t a in,  t he la t te r  was unwi l l i ng t o  a l t e r  i t  t hr ough ne g o-
16 
t i at i on s 
T he S e na t e  o f  t he Uni t e d  St a t e s r e s ol ve d i n  June 
1 83 2  t hat t he awa r d was n ot obl i ga t o r y . T he re s or t  t o  a r-
b i t ra t i on wa s c on s i de re d  i ne xpe di e nt .  �he Se na t e  d i s c ounte d 
t he f a i r and i mpa rt i a l  e t hi c s �f an arb i t ra t i on agr e e me n t  
an d t he awa r d  b y  i t s  re fu s a l  t o  ab i de b y  the de c i s i on o f  
t he arb i t r a t or , l e s t  t he i r mora l  a t t i t ud e  be  que st i one d or 
le s s e ne d  i n  t he ey e s of t he c iv i l i z e d  w or l d . T he fai lure 
of  the  Se nat e t o  a c ce p t t he pr i n c i p l e  of ob l i ga t o r y  a r b !-
t r at i on wa s a re t r o gr e s s ion a nd t he fi rst b l a ck mark on t he 
r e c ord of t he Uni te d Sta t e s i n  a rb i t r a t i on .  T he �i spu t e  wa s 
1 7  
f i na l l y  de te rmi ne d  b y  t he We b s t e r-A s hbu r t on T r e aty o f  1 8 4 2 
A se c ond c ommi s si on t o  d e te rm i ne t he c ompe n s a t i on 
or d e b t s due �r i t i s h  sub je c t s  me t i n  Phi l a de l phi a on Ma y 2 9 ,  
1 7 97
18
• �he y  f ai l e d t o  ag r e e  a n d  t h e  Ame r i c an commi s si one r s  
wi t h dr e w  i n  opp o s i t i on t o  a n  i nt e rpre t a t i on of a pa r t  � t he 
t r e at y of 17 83 . T he re s ol ut i on of Ma c D ona ld ,  one of t he 
1 
B r i ti s h  Commi s s i one r s, s ta t i ng that t he Tre at y  of 17 83 d i d  
• 
n o t  grant i nde pe nde nce  of  t he Uni te d Sta t e s ,  b ut me r e l y  re c og-
1 9  
n i z e d  i t  a s  a c ondi t i on exi s t i ng f r om Jul y  4 ,  17 7 6  • T he 
de c l arat i on wa s s o  o f fe nsi v e  t hat t he c ommi s s i on wi t hdr e w  
1 6  
1 7
Kal l oy, V.  1, P • 64 6 - 6 4 9. 
Ma l l oy, v. 1 ,  p. 6 57 . 
1 8 I b i d ,  P• 3 1 8  
1 9I b i d .  
1 1  
and Lor d  Gr e nvi l l e  r e t a l i a t e d b y  t he w i t hd r awa l o f  t he 
B r i t i sh C ommi ssi one r s .  2he f i nal se t t l eme nt o f  the d i s-
put e  t o ok pl a ce by t he C onv en t i on of January a, 1 8 0 2 ,  
b y  wh i c h  t he Uni t e d  S t a t e s was t o  pa y t o  Gre at �r i t ai n  
t he lump sum o f  6 0 0 , 0 0 0  p ounds st e r l i ng (i2 , 6 6 4 , 0 0 0). 
�h e quest i on of Ame r i c an c l a i ms a gai nst Gr e a t 
Br i t a i n  f or v i ola t i ng laws of ne u t rali t y  wi t h  re fe r e nc e  
t o  c ond e mni ng a nd cap tur i ng ve ss e l s wa s r e fe r re d  t o  a 
t h i rd c ommi ssi on whi c h  me t i n  Lond on on Oc t obe r 10 , 
20 
179 6 • T he c ommi ssi on fa i l e d  t o  a gre e and i n  pr ot e st t o  
t he Br i t i sh i nt e rpre t a t i on of t he t re a ty o f  178 3 ,  t he c om-
m i ssi on was su s pe nd e d . T he de b t  que s t i on rema i ne d  unsolve d 
unt i l 1 8 0 2  whe n t he Un i t e d  St a te s re ce i v e d  c ompe nsa t i on t o  
t he e xt e nt of  1 , 31 7 , 36 1  p ound s st e r l i n g  or �5 , 8 49 , 0 8 2 . 
T h e  �re a t y  of �he nt ,  1 8 14, pr ov i de d  f or t hre e 
arb i t ra t i ons as d i d  i t s  pr e d e c e ssor , t he Jay �re a t y  of 
1 794 • . �he f i rst was t o  d e te rmi ne t he owne r shi p of i sl ands 
in  t he Ba y of �assama qu od d y  and t he �ay of Fund y; t h e se c ond 
r e l a t e d t o  t he d e t e rmi na t i on of t he n ort he r n b oun dary fr om 
t he St . Cr o i x  Ri v e r  t o  t he S t . Lawr e nce Rive r; t h e  t �i rd 
pe r t ai ne d  t o.de t e rmi n i n g t he b oundary f r om Lake Hur on t o  
2 1  
t he far t he st p o i nt o n  t he Lake of Wo od s  • I n 18 1 8 , r e fe r-
20 
Ame r i c a n  Sta t e  Pap e r s ,  v. 1 ,  P• 5 2 1 - 2 2 .  
21�a l l oy ,  v. 1 , P• 6 1 3- 1 4 .  
1 2  
e no e  wa s mad e  t o  a mi sund e rs tand i ng o f  t ne me ani ng of 
Ar t i c le • of th e T r e at y of Ghe nt , i n  whi c h  Gre a t  B ri t -
ai n wa s al le ge d  t o  nave c arri e d  of f prop e rt y  and s l ave s 
a f t e r t �e s i gn i ng of t ne t re at y  of 1 8 14 .  T h e  d i f f i cul t y  
wa s re fe rre d t o  t h e Empe ror o f  Ru s s i a a nd i n  a de c i s i on 
fav orab le t o  t h e  Uni t e d St a t e s ,  a c ommi s s i on wa s app o i nt e d  
t o  d e t e rmi n e  t he amount of i nd emnit y d u e  t he g ove rnme nt of 
t he Uni t e d S t a t e s .  A s e c ond award wa s mad e  b y  a c ommi s-
s i on a c t i ng und e r t he c l a i m s  c onve nt i on o f  1 8 5 3  by  wh i c h  
awa rd s we re mad e  t o  Ame ri c an c l a i mant s am oun t i ng t o  
132,973;116 and t o  the  B ri t i s h  c l a i mant s t o  t he s um of 
27 , '11 0 , 288 . I n  1 8 6 3 ,  t he c lafm of t h e  Hud s on· Bay C om-
pany and Puge t • Se c on d  A gr i cul ture C ompan i e s we re s ub -
mi t t e d  t o  a rb i t ra t i on b y  t he t re a t y  of  1 8 63.  Awa rd s we re 
made  aga i n s t  t he Un i t e d  S t a t e s on Se p t e mb e r 1 0 , 1 8 6 9 , t o  
t he Hud s on Ba y C ompany t o  t h e  e x t e n t  of �450 , 0 0 0  and t o  
2 2  
t he Puge t S ound Agri cul ture Compani e s  f or $20 0, 0 0 0  • 
Art i o l e  XXI of t he t re a t y  i s  of i n t e re s t  i n  our 
re lat i on s wi t h  �e xi o o  and re p re �e nt e d  t he fi rs t  p o s i t i ve 
e xpre s s i on of g o od wi l l  t owa rd ou r ne i ghb or t o  t he Sout h .  
A rt i c le XXl o f  t he t re at y  i s  a s  f ol l ows : . 
" I f  unhapp i l y  a ny d i s a gre e me nt s h ou l d  a ri se b e twe e n 
the g ove rnme nt of ·t he two  re pub l i c s, whe t he r  wi t h  
21 Ko ore ,  J. B . , H1s. & Dig . of  Int .  Arb. , v .  1 ,  
P• 26 8 - 6 9 . 
1 3  
r e s p e c t  t o  t he i n t e rpre t a t i on o f  a n y  s t i pul a t i on i n  
t h i s t r e a ty , or wi t h  re s pe c t  t o  any o t he r  pa r t i cu l ar 
c on c e r n i n g  t h e p ol i t i c a l  or c omme r c i a l re l a t i on s o f  
t he tw o  na t i on s ,  t h e s a i d g ov e rnme n t s ,  in t h e na me of 
t h o s e  tw o na t i on s , d o  pr omi s e  t o  e a c h  o t he r  t h at t h e y 
wi l l  e nd e av or ,  i n  t he m o s t  s i n c e r e  and e a r ne s t  ma nne r 
.. 
t o  s e t t l e t he d i f fe r e n ce s s o  a r i s i ng ,  a nd t o  pre s e rve t he 
s t a t e  o f  p e a c e  and fr i e n d s h i p  in whi c h  t he t w o  c oun t r i e s  
a r e  n ow p l a c i n g t he m s e lve s ,  • • • • • • • • • • • •• f o r th i s e n d , 
mu tua l re p r e s e n t a t i on a n d  pa c i f i c  ne g o t i a t i o n s .  A�d i f , 
by t he se me a n s , t he y  s h ou l d  n o t b e  e nab l e d  t o  c ome t o  
an a gr e e me n t , a re s o r t  s ha l l  n o t , on t hi s a c c ount , b e  
ha d t o  re p r i s a l s , a ggre s s i on ,  or hos t i l i t y o f  any ki n d , 
by t he one re pub l i c a ga i n s t  t he o t h e r ,  u n t 1 � t he G ove rn-
ment of t ha t  whi c h  d e e m s  i t s e l f a g gr i e v e d s ha l l nav e ma-
ture l y  c o n s i d e r e d , i n  t he s p i r i t  of p e a c e  a n d  g o o d  ne i gh-
b or s h i p ,  w he t he r  i t  w ou l d  n o t be b a t t e r  t ha t  su c h  d if fe r-
e n o e s h ou l d  b e  s e t t l e d  b y  t h e arb i t r a t i o n  of c omm i s s i one r s  
app o i n t e d  on e a c h  s i d e or by t ha t  o f  a f r i e nd l y na t i on . 
And s h ou l d  su c h  c ou r s e  be pr op o s e d  b y  e i t he r  par t y , i t  
s ha l l  be a c c e d e d  t o  by t he o t he r ,  unl e s s  d e eme d b y  i t  a l-
t o ge t he r  i n c ompa t i b l e  wi t h  t he na tu r e  o f  t he d i f fe r e n c e  or 




T r e a t y  o f  Gu a d a l upe Hi d a l g o  i n  Ma c D o na l d , Se l e c t  
D o cume n t s ,  V .  l ,  P • 37 1 - 2 .  
14 
Prior to the Treaty of 1848 claims conventions 
were established in 1839 and extensions were made until 
awards were paid to United States citizens against the 
23 
Republic of Mexico • Consequently, there resulted by 
the treaty of 1853 and of greater consequence in the 
treaty of 1868, the agreement to establish a general 
olaims commission. The commission close·d its work on 
January 31, 1876, awarding to the United States $4,125, 
622.20, and in favor of citizens of Mexico, the sum of 
$450,498.41. The total amount claimed represented on the 
part of both countries over one-half billion dollars and 
aggregating 1017 American and 998 Mexican o1aims. 
The Treaty of Washington 1871 is the greatest 
arbitration treaty to which the American government has 
be�n a party. The early background was wrought with dif-
ficulties and sore spots growing out of grievances during 
the Civil War. It is to be remembered that during .the 
period of the Civil War that the interests of the world 
were upon slavery and war and not upon better internation-
al relations. The period, however, was not without its ill 
feelings and international problems. After the war the 
situation became rather tense between the United States and 
23Ka1loy, V. 1, P• 1104. 
' 
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Gr e at Br i t a i n .  Howe ve r , t he f ou r  d i s t i nc t  ar b i t r at i ons 
a gr e e d  u p on e v i d e nc e  t ha t  a r bi t r at i on c e r t a i nly re a c he d  
a hi gh p o i nt i n  t h i s pe Pi od . 
The d i f'f'fcu l t i e s we re br ou ght t o  a n  i s su e  b y  a 
24 
t r e a t y  of Wa s hi ngt on , May 8 ,  1 8 7 1  • T he Uni t e d Sta te s 
wa s r e pre s e nt e d on t he arb i t ra t i on t r i buna l b y  Hami lt on 
F i s h , Rob e r t  Cu mming s S c he nc k ,  Samue l Ne l s on ,  Ebe ne z e r 
Rockw o od Hoa r , and George He n ry Wi l l i am s ; on t h e  par t  of 
Gr e ·a t  B r i ta i n ,  Ge or ge Fre der i c k Samu e l , Ea r l  de Gr e y  and 
Ri p on ,  Vi s c ount God e ri c k, Bar on Gr a t ham , Si r S t aff or d  H .  
N or t ho ot e , S i r Edwa r d Th or t on , S i r John Ale xand e r , and 
Mon t a gue Be rnard . T he c ommi s s i one r s  came t oge t he r  and a s  
r e su l t  of t he t r e a t y , f our maj or d i f fe re nce s we re s e t t l e d  
b y  arb i t r at i on .  T he San Juan b oundary wa s d e t e rmi ne d 
. 
t hr ou gh an awa r d  b y  t he Empe r or of Ge rmany s a t i s fa c t ory 
25 
t o  t he c l a i m s  of t he Uni t e d St at e s C l a i m s  we r e  awar d e d 
c i t i ze n s  of' bot h  c ount r ie s (othe r t han Alabama c la i m s] 
f or i nj ur i e s and l oss e s su s t aine d dur i ng the C iv i l War . 
C ompe n sa t i on t o  t he e xt e nt of' $5, 50 0 , 0 0 0  wa s awar d e d t o  
Gre at B r i t a i n due t o  unju s t  gr a nt s o f  fi s he rman r i ght s 
a l ong t he n or t he a s t  c oa s t . T he c a s e  a nd t he award of t he 
24 
5
I b i d , P• 7 0 1 .  
2 Mal l oy ,  V. l ,  P• 7 1 7 . 
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Ge ne va T r i buna l i s  t he m os t  i mp or t a nt of t he f ou r  ar-
b i t r a t ion s� 
I nve s t iga t i ons of  t he d e pre d at i on s  of t he c on-
fe d e r a t e  ve s s e l ,  t he Alab ama , we r e  made  on t he b a s i s  of 
t hr e e ru l e s  a gr e e d  up on i n  Ar t i c le VI of t he Tre aty o f  
26 
Wa s hi ngt on . �T h&7 we re  i n  e f fe c t  t he a c c e p t e d l aw of  
neut ra l i ty c once r n i n g  t he u s e  o f  ve s s e l s  e qu i ppe d  in  t he : 
p or t s of a fr i e nd ly na t i on and u s e d t o  i mpa i r and d e s t r oy 
t he c omme r c e  of one o f  t he b ell i ge re nt p owe rs.  T he B r i t-
i s h r e fuse d  t o  a c ce de t ha t  the y  had br oke n  ru le s of i nte r-
na t i ona l law , but d i d  a gre e t o  t he ru l e s of neut r a l i t y  whi c h  
wa r e  t o  gui de t he arb i t r a t or . 
Dema nd s of t he Uni te d  St a te s e mb r a ce d (1 ) d i re c t 
l o s s  due t o  c ap tu r e  or de s t ru c t i on of.v e s s e l s wi t h  t he i r 
c ar g oe s , (2) he avy e xpe nd i tu r e  of t he Uni t e d  St a te s g ove r n-
me nt i n  pu r su i t of t he c ru i s e r s ,  (3 ) d i re c t  i njury ln t he 
t r ans f e r  of Ame r i c an mar i ne t o  t he B r i t i sh fla g ,  (4 ) t he 
e n han c e d  payme nt s of i nsur a nc e , (5 ) t he c o s t  of  the p r o l ong-
a t i on of t he wa r . T he awa r d  wa s mad e  on Gre a t  B r i t a i n's 
f a i lure t o  ob serve di l i ge n t ly he r neu t r a l  ob l i gat i ons and 
fa i lure  t o  t ake any e f fec t i ve me a s ure s pre ve nt i ng the e s-
cape of t he Alabama . T he la s t  f our  d emand s of  t he Uni t e d 
St a t e s g ove r nme nt we r e  not  re ga r de d a s  su f f i c i e nt f or c om-
26Pape r s Re l a t i ve t o  t h e  Tre �ty of ashi ngt on. p .  8 -9 .  
17 
p e n s a t i on und e r  i n t e r na t i ona l law . H owe v e r ,  i n  r e s p on s e  
t o  t h e d e mand f o r d i r e c t  l o s s , t he t r i buna l , w h i c h  wa s 
t he t e mp or a r y  c our t o f  a r b i t r a t i on s , b y  v o t e  o f  4 : 1 , 
awa r d e d  i n  g o l d  t he gr o s s  s um o f  $ 1 5 , 5 0 0 , 0 0 0  t he l a r ge s t 
2 7  
s um e ve r  a �a r d e d  b y  a n  a r b i t ra t i o n  t r i buna l • 
T he Be hr i ng Se a C ont r ove r s y wit h  Gre a t  Br i t a i n  
i s  t he la s t  o f  t he gr e a t  a r b i t r a t i on s  of t h e 1 9 t h  c e ntur y . 
T h e  qu e s t i on ar o se out o f  c on fli c t i ng v i e w s  of t he pr i or 
r i ght s o f  t he U n i t e d Sta t e s i n  t he Al a s ka n  wa t e r s , and t he 
r i ght s o f  t he U n i t e d  S t at e s out s i d e of t he ord i na r y  t e r ri -
t or i a l l i m i t s .  T he i mme d i at e  c a u s e  o f  d i s put e was t he ki l l-
i n g of t h e fur s e a l s , an d t h e c omp e t i t i v e  c o n f l i c t s  t h a t  
28 
f o l l owe d be t we e n  t he f i s h e r me n ot b o t h  na t i on s • 
J ame s G . Bl a i ne ca l l e d  t h e a t t e n t i o n  of Gre a t  
Br i t a i n  t o  t he numbe r o f  s e a l s b e i ng ki l l e d  and t h a t  t he y  
w oul d s o on b e  e x�i ngui she d un l e s s  a n  a gr e e me n t  s h ou l d  t ake 
p l ac e . Wi t h  t hi s  mat te r i n  v i e w ,  he s ubmi t t e d  t h e  t w o  i s -
s ue s t o  Gr e a t Br i t a i n  s ugge s t i n g arb i t r a t i on .  Ne g ot i a t i on s 
c ont i nue d un t i l  Fe b rua ry 29 , 1 8 9 2 ,  a t  whi c h  t i me a n  a rb i t r a-
t i on t r e a t y  wa s s i gne d wi t h· G r e a t  Br i t a i n . 
T h e t r i buna l me t i n  Pa r i s and c ame t o  a d i s t i n c t  
d e c i s i on a s  t o  t h e p o i nt s  i n  c on t r ov e r s y .  T he a ward a s  a 
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M al l oy ,  V .  1 ,  P• 7 1 7 . 
28 F o re i gn Re l a t i on s , 1 8 9 0 , P• 47 6 . 
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wh ole wa s u nfav orab l e  t o  t he Unite d S t a t e s .  
T he d i f fe re nc e s wi t h  Spain, a s  e ar ly a s  1 7 9 5 ,  
we r e  s e t t l e d b y  arb i t r at i on e xc e p t  t he f i na l  c ont r ov e r sy 
. 29 
o f  t he Spani s h  Ame r i can War • T he m o s t  i mp or t an t  arb i t r a-
t i on wi t h  Spa i n  re su l t e d i n  ne g o t i at i ons of Fe b ruary 1 1- 1 2 ,  
1 8 7 1 , b y  wh i c h  a c l a i m  c ommi s s i on wa s e s tab l i s he d  a nd d i d  
not c on c lude  i t s  work un t i l  January 1 ,  1 8 8 3 .  
Wi t h  Fr anc e  d i sput e s o f  a p e cun i ary na ture have 
b e e n d i sp o s e d of t hr ou gh ne g o t i a t i on. -Bu t fr om Janua ry 1 5, 
1 8 8 0  t o  Apr i l  1 ,  1 8 84 , a j o i nt c l a im s  c ommi s s i on s a t  i n  
Wa s hi n�t on he ar i ng c l aim s o� t he c i t i z e ns o f  e i t he r  c ount r y  
o f  i njur i e s  o r  l o s s e s s us t a i ne d  dur i ng t he C i v i l Wa r and 
30 
t he Franc o- Pru s s i an War • 
A s tudy of t he i mp or t ant t r e a t i e s e nt e r e d  i nt o  
by  t he Uni t e d S t a t e s i nd i c a t e s t hat t h e  ge ne r a l  pr i nc i p le 
of arb i t r a t i on ha s c ons t i tu t e d one o f  t h e  l e a d i ng p ol i c ie s  
of  t h e  Ame r i can  g ove r nme nt .  I t  wa s he r e m i ne n t  s t a t e sma n ,  
J ohn Jay , wh o i nt r o du c e d  m od e rn arb i t ra t i on t o  t he w or l d .  
We •have i n  gr e at part  t hr ough t he var i ou s t r e at i e s t o  whi c h  
t he Ame r i c an gove r nme nt ha s be e n  a pa r t y  i nt r oduc e d  and 
ma d e  u se of sy s te m s of arb i t rat i on w h i c h  have b e e n  t he onl y 
me an s of a d j u s t i ng d i s pu t e s be t we e n d i p l oma c y  on t he one hand 
29 
Mal l oy ,  v. 2,  P• 1 6 4 8 - 4 9  • .  
30 I b i d ,  V. 1 ,  P• 54 3-4 5 .  
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and c on qu e s t  on t he o t he r .  T he sp i r i t  and p r aot i ee of ar­
b i t r at i on ha s n ot b e e n  a s  r i gi d  as i t  s h ou ld have be e n ,  
but t he p ar t  p laye d b y  t he Uni t e d S t a t e s i �  i nd i c a t i v e  of 
a v e r y  c omme ndab l e  a t t i tude t owa r d  a pe a c e ful s e t t le me n t 
of  d i spute s b e f or e  an ar b i t r a t i on t r i buna l . 
C ongr e s s  pr i or t o  18 20 , wa s li t t l e i nt e re s te d  
i n  a p o li c y  of arbi t r a t i on f or t he Uni t e d  S t at e s .  T he r e 
wa s pr a c t i c a l l y  n o  e xpre s s i on i n  f av or or i n  c ondemna t i on 
of ar� i t r a t i on du r i ng t he fi r s t  s i xty- one ye ar s of t he hi s -
t ory of t he Uni te d S t a te s .  It w a s  a s s ume d f or t he m o s t  
par t t hat t he s t a t e  de pa rtme nt c ou l d  hand l e  t he va ri ou s 
s i tuat i on s  t ha t  c ame up and i n  fe w i n s t an c e s ,e xce pt t he 
submi t t i ng t o  C ongre s s  of spe c i al t r e a t i e s ,  wa s t he r e ao-
t i on at a l l  on arb i t r at i on . T he a r t i c l e s r e lat i ng t o  a r-
b i t r a t i on i n  t he t r e a t i e s we re a c c e p t e d i n  a s p i r i t  of 
g o odwi ll and wi t h out re s e rva t i on .  I n t e re s t , h owe ve r ,  wa s 
r at he r  hi gh du r i n g t he la s t  fi ft e e n  ye ar s of t he ha l f  c e n-
tur y .  
T he pe ace  m ove me n t , whi c h  had i t s  or i gi n  i n  1 8 0 9 , 
wa s ve ry a ggre s s i ve t hr ough i t s var i ou s  s o c i e t i e s fr om 
31 
1 8 38- 53 • Mem ori a l s we r e  p re s e nt e d  t o  C ongre s s  on t hre e 
oc c a s i on s an d i n  e a c h  i n s tan c e , Congre s s  de c l i ne d  t o  t ake 
any stan d on t he i s sue and i n  e ach i n s tan c e  t he F or e i gn 
31 
u. s. and Arb i tra t i on ,  Wor l d  Pe a c e  F ound at i on ,  P• 4 8 7. 
20 
Re l a t i on C ommi t t e e  of t he Hou se a s kea t ha t  it b e  d i s­
c har ge d  fr om fur t he r  c on s i d e ra t i on of t he s ub je o t
32
• 
T he ma j or i t y of t he memb e r s of t hi s  c ommi t t e e  had a n  
i l l- foun d e d  n oti on t ha t  t he sw or d  wi l l  "pr ov e  t he su r e s t  
guaranty o f  p e a c e . tt T he y  we re  fa t ali s t s  i n  n o  ad ve r s e  
s e ns e . War w i l l  c ome and e a c h  war wi l l  h av e  i t s  l es s on s , 
and i nc re a s e t he ob s t ac l e s i n  t he wa y of futur e wa r .  T he 
c ommi t t e e  wa s n ot d i s po se d t o  re c omme nd t o  t he H ouse t ha t  
t he y  g o  o n  r e c or d  a s  fav or i ng a pe rmane nt i n te rna t i onal 
t r i bunal und e r  t he pre s e nt c ond i t i  on s i n  t he w or ld ,. H ow-
e ve r , t he re wa s a n  agr e e me n t  t hat t he r e s or t  t o  f r i e nd ly 
me d i at i on o f  a t hi r d p owe r wa s w or t hwhi le and w ou l d  s o on 
b e c ome the " cu s t oma ry l aw of c i v i l i z e d  na t i on s . "  T he y  
fur t he r  u r ge d  t he me m orali s t s t o  i nflue n c e  publi c op i n i on 
as far a s  t he y  were able s o  t hat nat i ona l d i f fe re nc e s 
33 
mi ght be se t t l e d  w i t h ou t  b l o od s he d • 
T he . s h i ft i ng of re sp on s i b i l i t y or fa i lure t o  
·t ake a s tand for or aga i n s t  a rb i t ra t i on wa s i nd i c a t i ve of 
l i t t l e  i nt e r e s t in a rb i t ra t i on or r e c ogni t i on of i t s  value 
t o  Ame r i ca·at t hi s e a r l y  pe r i od in he r hi s t or y .  I t  wa s 
rat he r  na tural t o  t hi nk tha t t h e  ma s t e r y  of t he sw ord wa s 
t he me an s o f  ma i n t a i ni ng t he future r i ght s of t he Ame r i can 
32 
I b i d .  
33I b 1d .  
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S t a t e s .  We had n ot fu l l y  f or g ot t e n  t he new e xpr e s s ion 
of Ame r i can r i ght s and l i b e r tie s  whic h  came by t he wa r s  
of t he Re volu t i on and o f  181 2. H owe ve r ,  it i s  d i f f i cul t 
t o  b e l i e ve t ha t  t he opi nion of t he c ommit t e e  re pre s e nt e d 
t he ge ne ral  ou t l ook and inte re s t  of t he ma J or it y  of r e -
pre s e nt a t ive s i n  t he H ou s e . 
C ongre s s  up t o  1 874 wa s i nd i f fe re nt t o  c on cur-
i ng on a p ol icy of arb i t ra t ion . I nd i ffe r e nce  wa s t he 
w ord , a nd n ot hing bu t t he fac i ng of an ur ge nt c r i s i s wou l d  
have b r ou ght a n  e xpre s s i on o f  a p o l i c y , pr o o r  c on ,  on ar-
b i t r a t i on . T he re wa s s t il l  wi t hi n  C ongre s s  me n of i nte r-
na t i onal mi nd s wh o we r e  ve r y  s ympat he t i c wi t h  t he pe ople , 
or gr oup s  of pe op le , a ga i n s t  war . Se nat or He nry Stuart 
Yo ote , of  Mi s s i s s i ppi, a nd Se nat or Jose p h  R. U nd e rw o od , of  
Ke ntucky , we r e  me n of t hi s t ype and we r e  au t h or s  of re s olu-
t i on s whi c h  w ou l d  ha ve pr ovi de d  a c on s t ru c t ive p ol i cy on 
arbit ra t i on . un �e bruary 5 ,  1851,  Se na t or �o o t e  rep orte d 
t he foll owing r e s o lut ion s  f rom t he Commit t e e  on For e i gn 
Re la t ion s  t o  t he Se na t e :  
"W�e re a a  appe a l s t o  t he s w or d  f or t he d e t ermi nat ion 
ot nat iona l c ontr ove r s i e s  are  a lway s produ c tive of  
immen s e  e v i l ;  and whe re a s  t he s p i r i t  and e n t erpris e s 
of t he age , bu t m or e  e s pec ia l ly t he ge n i u s  of our 
own gove rnme nt , t he hab i t s  of our pe op l e , and t he 
hi ghe s t  p e rmane n t  pro spe ri t y of our r e pub l i c ,  a s  
we l l  a s t he c laim s  of human i t y ,  t he d i c t a t e s of e n-
l i ght e ne d  r e a s on ,  and t he p r e c e pt s of ou r h oly re li gion , 
2 2  
all r e qui r e  t he ad opt i on of e v e ry fe a s i b l e  me a su r e  
c on s i s t e nt wi t h  t he nati onal h on o r·  a n d  t he se cur i t y 
o f  our r i g ht s ,  t o  pre v e nt , a s  f a r  a s p o s si bl e , t he 
r e c ur re n c e  of w a r  he rea ft e r ;  T he re f ore , 
"Re s olv e d ,  T ha t  i n  t he j ud ge me n t  of t h i s  b o dy it 
w o u l d  b e  p r ope r and d e s i r ab l e  f o r t h e g ov e r nme n t  o f  
t he s e U n i te d S t at e s ,  whe ne v e r pr a c t i c a bl e , t o  s e cu r e  
i n  i t s  t re a t i e s  w i t h  o t he r  na t i on s  a pr ov i s i on f or 
r e fe r ri n g  t he d e c i s i on of ump i re s a l l futur e  mi s un­
de r s t an d i n g s  t ha t  c ann o t  be s a t i s f a c t or i l y a d j u s t e d 
b y  ami c able ne g o t i a t i on ,  i n  t he f i r s t  i n s t a nce ,  be f o r e  
a r e s or t  t o  h o s t i l i t i e s s ha l l  be ha d"3 4� 
T he r e s olut i on wa s a d op t e d by t he C ommi t t e e  o f  F or e i gn Rela-
ti ona unanim ous ly and n o  d iff i cult 1 wa s a n t i c i p a t e d  i n  t he 
a c c e p t a n c e  of i t  by t he Sena t e .  T he r e s o l ut i on , h owe ve r ,  
d i ad on m o t i on o f  S e na t o r  Je r e mi a h  Cl e me n s  t ha t  "i t li e 
ov e r" ,  a nd i t  ha s d one s o  t o  t h i s day . 
T he Und e rw o od Re s olut i on o f  Fe b r ua r y  2 2, 18 5 3 , wa s 
i n  the na t ur e  of Se n a t o ria l  a d v i c e  t o  the Pre s i d e n t . T he 
r e s olut i on w a s ne v e r  d e b a t e d  o n  t he f l o o r  o f  t he Se na t e , 
but i s  of i n t e re s t i n  t he "w ha t m i ght hav e bee n  hi s t
_
ory w . 
I t  i s  a s  f ol l ows : 
"Re s o l v e d , T ha t  t he Se nate ad v i s e  t he Pre s i d e n t t o  
s e c ur e , whe n e v e r i t  may b e  p ra c t i c able , a s t i pu l a ­
t i on i n  a l l  t re a t i e s he re a f t e r e nt e r e d  i n t o wi t h  
o t he r  n a t i on s , pr ov i d i n g f or t he ad j u s tme n t  o f  anr 
mi sun d e r s t an d i n g s  o r  c on t r ove r s y  w hi c h  may a r i s e  
be t we e n  t he c on t r a c t i n g par t i e s ,  b y  r e fe r r i n g t he 
s ame t o  t he d e c i s i on o f  d i s i n t e r e s t e d  and i mpa r t i al 
a r b i t r a t or s ,  t o  b e  mut ua l l y  c h o s �3 5 . 
3 4. D V 2 M o o r e , J. B. ,  Hi s t .  & i g . of I n t . Law ,  • , 
P• 2 1 0 9 - 1 0 . 
3 5 I b i d .  
The ad v i ce a nd re c omme nda t i on of t h e c omm i tte e  
wa s s a n e  a n d  c o n s t ru c t i v e . T n e  r e s o lu t i on r e p r e se n t e d  a 
c ha l lenge t o  t h e Un i t e d  S t ate s t o  �� oc l ·  i m  t o  t h e w or l d  
t h a t  - s he hat e d  d i ffe r e n c e s a nd de si r e d t o  s e e  t he m  ad­
j us t e d  pe a c e ab l y. H owe v e r , s oma of t h e  c omm i t t e e  b e l i e ve d  
t ha t  t h e p r o gr e s s  o f  t he w o rld i n  t i me w ou l d  c ome t o  a 
o i n t w h e n  al l n: t i on s  w ou l d  u n i t e  i n  e s t ab l i s h i n g  a t r i ­
buna l i n  Wh i c h a l l i n t e r n a t i onal c on t r ov e r s i e s w ou ld be 
a d j udge d nd d e t e rm i ne d . T h e y ,  a t  t h i s t i me ,  we r e  u nw i l l ­
i n� t o  p r e s e n t  s u c h  a r ad i o· 1 m ov e . �h ou gh c on t e n t  w i t h  
1 a s s , t .1e s t an d .  b � t :.. a u o n  gr e s s o f  t h e  . n i t e d S t a t e s t o 
s e t t l e d i f fe r e n c e s w i t h  o t he r c oun t r i es by ar b i t r a t i on 
· .. ou l d  :ave m e a n t  mucu. to tha t a •e o f  t e ·. o r l d . lt w ou l d  
have .�.: ore s ha owe t 19 u l t i mate a dj u s t ment o f  El l d i s.u tws 
b e  f o,.e an "In t e r n ... t i on a l  u ou r t  o f  t.lu s t i ce. tt �he "p o i n t o f  
h on o r" w ou l d  h v .. b e an c · nJad f'�' om a f i e r y ha s t y  b l ow o f  
ar!Jls t o  t ne "J:>O i  ot of h on or" be./ st r i c t l  .. a d h e r i ng t o  t r e a t i e s 
r ov i ·  i .. b Q me an s o f  s e t t l e me n t  b rb i t r a t i on. �he s e ,  h ow-
e ve r, _re on l .,  r _ fl c t i  o:r s on \lua t  c ou l d  h av e  b e e n  t :e "JJ o l i c y 
o f  t h i s  g ov e r nme n t  t owa d a r b i t r a t i o n" du r i n� t h i s  earl y p e r ­
i od. 
N o e v i l s  w ou l d  hav e r e su l t e d f r om a g r e e i nc t o  
r i t e  i n  our t r e at i v� t e r e f e r r i nc of 1 1  a i spu t e s a r i � i n g  
ou t of t ha t  t r e a t  y t o a r b 1 t r · t i on f o r  a d  j us t me n t • l f t : o 
.., t i o na al"e . i l l i nt:; t o  t hr ow t ._e s t ake s o f  an i ssue on a 
' 
t ab le and a gree b y  t r e a t y  t he me ans and pr o c e du re of a d­
J u s t i ng t h e ir d is pu t es , t he n  su re ly s i nc e  t he ma J or i s s ue s 
ha ve b e e n  de t e rmi ne d  by t he t re a t y  i t s e l f ,  t he only s e n s i­
b l e  t h i ng t o  d o  in ca s e  of d i spu t e  i s  submi s s i on t o  arb i -
t r a t i on f or de c i s i on .  I f  a pr i nc i p le o f  fr i e nd l y  ad j us t-
me n t  i s  gre a te r t han t he c h oi oe of war f or t he ma j or i s s ue s ,  
� 
t he n  sure l y  c on fl i c t i ng i n te rpre ta t i on s or d i f fe re nce s ar i a-
i ng ou t of t he t re aty  w ould re qu i re an e xt e n s i on of t he 
pr i nc i p l e  of t he ad ju s tment of d i s put es b y  a rb i t r a t i on . 
I f  t he a d vi c e  of t he c ommi t t e e  had b e en a c ce p te d by t he 
Se na te , arb i t ra t i on w ould have b e en d e f i ni te ly wr i t te n  
i nt o  t he f or ei gn p ol i cy of t h i s gove r nment . 
An opp or tuni ty s l i ppe d by C ongr e s s  t o  f orm a 
c on s t ru c t i ve a t t i t ud e  t owa rd a rb i t ra t i on .  The a c ce ptance 
and car r y i ng out of  t he re s olut i on w ou l d  have s t r engt he ne d 
t he cause of p ea c e  and mad e  war le s s  p os s i b l e  b e twe e n  t hi s  
g ove rnment a nd ot he r g ov e rnme nt s of t he w or ld . U s ual ly , 
i t  i s  t he g over nme n t  t ha t  ma kes war and n ot t he gr ea t  ma s s  
o f  t he p eop le , and t hi s fa o t  make s i t  ne c es s ary t ha t  g ov e r n­
m ent s wh o e xi s t  f or t he g ov er ne d ao t wi t hi n  ju s t i c e and i n-
t e r na t i ona l l aw t o  s e t t le t he i r  d i s pu t e s .  Inte re s t  was 
c e r t a i nly  s t r ong at t hi s t ime i n  fav or of p e a o a  and adver s e 
t o  war . Tne c ount ry wa s a t  pea c e  and t he i nt e r e st s  of c om-
25 
me r c e , i ndu s t r y , s c i e nc e , and C hr i s t i ani t y  i mpl ore d  t he 
g ov e r nme nt t o  a r re s t t he e nv i r onme nt o f  pe a c e  a nd sup-
p r e s s  t he o d i ous ne s s  of war . C ongr e s s  fai le d t o  c o ope r-
a te wi t h  t he gr owing s e nt i me nt s  of t he d ay , and pa s si ve l y  
pa ss e d  up t he r e s olu t i on i nd i f fe r e nt t o  t he me m or a l i s t s , 
pr i nc i ple s of  pe ace , and t o  he r m or a l  and p oli t i c a l  p o s i -
t i on i n  t he w or ld .  
+ 
Fu l l y , twent y  ye ar s pass e d b e f or e  C o ngr e s s  d e f-
i ni te ly pr o nounce d i t se l f on t he que s t i on o f  a r b i t ra t i on 
wi t h  ot he r  c ount r i e s .  On May 3 1 , 1 8 7 2 ,  Se na t or Cha r l e s 
Sumne r i nt r od uc e d  a re s olut i on i n  t he Se na t e  on Arb i t ra-
t i on. T he c onc e r n of  t he re s o lu t i on wa s t o  s ub st i t ut e  
arbi t r a ti on f or war i n  se t t li ng d i f fe r e nce s b e t we e n  na t i ons . 
Ar b i t ra t i on wa s shown t o  b e  a gr owi ng f a c t or i n  s e t tl i ng of  
d i s put e s b e t we e n  i nd iv i d ua l s a nd na t i ons a l i ke , a nd t he re s o-
lut i on r e c ogni ze d t ha t  the t i me was r i pe f or an e xpre s s i on 
of Ame r i c an a t t i tu d e  on arbi t ra t i on. T h e  H ous e , i n  e ar l y  
June , 1 8 74 , had suspe nd e d t he i r  u s ua l  p r o c e d ur e  a nd a d opte d 
wi t h out  d e b a t e  i n  e a c h  i nst a nce  tw o r e solut i ons of c oncurre nt 
36  
i nte re st . 
T he re s o lut i on of June 1 7 , 1 874 , wa s  a c c e pt e d i n  
t he H ouse wi t hout d e ba t e , and t h ough a c onc ur r e nt re so l ut i on , 
wa s a c t ua lly ne v e r a c t e d up on by t he Se na t e . The r e solut i on 
3 6 sc ot t ,  J. � . , u. s. a nd rb . ,  P• 95. 
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i a a s f' o 1 1  ow s : 
" Re s ol ve d , That t he Pre s i de nt o f  t he Uni te d Sta t e s 
i s  he r eb y  aut h or i ze d  and re que s t e d  t o  ne g ot i a te wi t h  
a l l  c i vi l i z e d  p owe r s  wh o ma y b e  wi ll i ng t o  e nt e r i n­
t o  suc h ne g ot i at i on s for t he e s ta b l i s hme nt of an i n­
t e rna t i ona l s y s te m  whe re by ma t te r s  i n  di spu t e  be twe e n 
d i ffe re nt g ov e r nme n t s a gre e i ng tueru t o  may be  ad j us te d  
by arb i t ra t i on ,  and i f  pos si b l e  wi t hout r e c ou r s e  t o· 
war . "  37  
·1n t he s e c ond r e s o lu t i on t he H ou s e  made fi na l a 
c on s t ru c t i v e  s t and on a rb i t r at i on . T he at t i tude of t he 
H ou se i s  b e s t  de t e rmi n e d  b y  t he re s o lu t i on i n  t he f ol l owi ng 
forma 
"Where a s ,  War i s  a t  a l l  t i me s d e s t ru c t i v e  of t he ma­
te r i a l i n t e re s t s  of a pe op l e , d e m o ra l i z i ng i n  i t s  
t e nd e n c i e s ,  and a t  v a r i ance wi t h  an e nl i ght e ne d  pub­
l i c  s e n t i me nt ; an d , 
Whe re a s , Di ffe r e nc e  b e twe e n  na t i on s  s h ou l d  i n  t he 
i nt ere s t s  of humani t y  and fra te rni ty b e  ad ju s te d  i f  
p o s s i b le by i nt e r na t i ona l a rb i t ra t i on: T he r e fore , 
Re s olv e d ,  T ha t  t he pe op l e  of t he Uni te d Stat e s ,  be i ng 
d e v ot e d  t o  t he p ol i c y of pe a c e  wi t h  al l manki nd , e n­
j o i ni ng i t s  b l e s s i ngs  and h op i ng for i t s  pe rmanen c e  
a n d  i t s uni ve r sa l  ad op t i on ,  he re b y  t hr ou gh t he i r r e ­
pre s e nt a t i ve s i n  C on gr e ss r e c omme nd suc h arb i t ra t i on 
a s  a ra t i ona l sub s t i tu t e  for war , and t he y  fur t he r  
re c omme nd t o  t he t re a t y  maki ng powe r of t he Gove rn­
me n t  t o  pr ov i de i f  pra c t i c a b le t ha t  he r e aft e r i n  
t re a t i e s  ma de  b e twe e n  t he Uni t e d St a te s  and for e i gn 
p owe r s , war s hal l n o t  be  d e clare d by e i t he r  of t he 
c on t ra c t i n g p a r t i e s aga i n s t  t h e  ot he r  unt i l e ff or t s 
s ha l l  nave b e e n  mad e  t o  ad j u s t  a l l  a!ee ge d  c au s e  of 
d i ffe re n c e  by i mpa r t i a l arb i t r a t i on" • 
The 
37con g .  
Arb . ,  
38 C ong . 
Arb . ,  
H ou s e t hu s  mad e 
Re c ord , 2 p t . ,  
So  o t t . P• 4 9 5  
R e c ord , 2 pt . ,  
So o t t , P• 4 9 5  
a c on s t ru c t i ve s t and in  fav or 
v. 1 ,  P• 5 1 14 i n  u. s. a nd 
v. 1 ,  P• 5 1 24 i n  u. s. a nd 
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of fr i e n d l y s e t t l e me nt o f  d i s put e s b y  ar b i t r a t i on .  
T he r eup on , t he H ou s e re que s t e d  t b.e Se na t e  t o  c o ncur on 
a p ol i c y o f  ar b i t r a t i on . The re sp o n s e  of t h e  Se n a t e  
wa s  f av or a b l e  and wi t h ou t  d e b a t e  t he t hi r d  pa r a gr ap h 
i n  t h e Sumne r Re solu t i on ,  of 1 8 7 2 ,  wa s a c ce p t e d , a s  t h e 
p re v a i l i ng a t t i tud e t owar d a rb i t r a t i on . I t  i s  s t a t e d a s  
f o l l o ws: 
"Re s o l v e d , T ha t  t he Uni t e d  S t a t e s ,  hav i n g at he a rt 
t h e c au s e of pe a c e e v e r ywhe r e · , and h op i n g t o  he l p  
i t s  p e rma n e n t  e �t a b l i s hme nt b e t we e n  na t i on s , he r e b y  
re c omme nd t h e a d opt i on o f  a r b i t r a t i on a s  a ju s t  and 
p r a c t i c a l  me t h o d f o r t he d e te rmi na t i on o f  i n t e r na t i ona l 
d i f fe r e n c e s, t o  b e  ma i n t a i ne d  �i n o e re ly i n  g o od fa i t h, 
s o  t h a t  wa r ma y c e a s e  t o  b e  r e gard e d  a s  a p r ope r f orm 
of t r i a l  b e t we e n  na t i o n s" 39 . 
T he S e na t e , h owe v e r , s e e m s  unw i l l i n g t o  g o  a s  far 
a s  t he H ou s e  i -n a c c e p t i n g a p o l i c y t ha t  w ould re qu i r e  i mme d -
i a t e  n e g o t i a t i on s f o r t he e s t ab l i s hme n t o f  a n  i n t e rna t i ona l 
sy s te m  o f  a r b i t ra t i o n .  
I n  1 8 74 , a r e s o lu t i on pa s s e d  t he H ou s e o f  Re p r e -
4 0  
s e n t a t i v e s i n  f av or of ge ne r a l ar b i t r a t i on • 
T he me m or i a l of gr e a t e s t  i n t e re s t on a r bi t ra t i on 
c a me i n  t he ye a r  1 88 8 f r om t he B r i t i s h  P a r li ame n t . Tw o 
hu nd r e d an d t hi rt y- t hre e me mb er s o f  t h i s g r e a t  l e g i sl a t i v e  
b ody ur ge d  t h e ne g o t i a t i on o f  a ge ne r a l  ar b i t ra t 1 on t r e a t y  
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J .  B . , Hi s t .  & Di g . , V. 2, P• 211 0 - 1 1 .  
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b e twe e n  t he tw o Angl o- Sax on pe op l e s. T he t r e a ty i n  e f fe c t 
wa s t ha t  t he s e t tle me n t  of any d i sput e s  or d i ffe re nce s be -
twe e n  t he t w o  c oun t r i e s w h i c h  c ould n o t be se t t l e d  by ne g o-
41 
t i at i on s h ou ld be  r e fe r re d t o  a rb i t rat i on • 
Li ke wi s e , i n  t he ye ar 1 8 8 8 , and i n  r e s p on s e  t o  
t he t i me ly me m or i a l  fr om t he Br i t i s h Par l i ame n t , t he She r-
man Re s oluti on of June 13 , 1 8 8 8 , wa s r e p or t e d  t o  t he Se na t e  
a nd unanimou sly pas s e d  re que s t i n g t he Pre s i d e n t  ·" t o i nv i t e 
fr om t ime t o  t i me , a s  fit oc cas i on s may ar ise , ne g o t i ati o� s 
wi th  a ny g ove r nme nt wi t h  whi c h  t he Uni te d St at e s has or 
may have d i pl oma t i c re l a t i on s; t o  t he e nd t hat any d i ffe r-
e nce s or d i spu t e s arisin g  be twe e n  t he two  gov ernme nt s w hi c h 
c ann ot be ad ju s t eu by d i pl omat i c  a ge n c y  may be re fe r r e d  t o  
42 
arbit ra t i on , and be pe a c e ably a d ju s te d b .. · su c h  me an s" • 
�he r e s oluti on i n  t hi s f orm was n ot acce pt�d by t he H ou s e , 
bu t i n  1890 a c oncurre nt r e s oluti on of t he s ame nature was 
43 
a gre e d  t o  by  b o t h  h ou s e s • 
T he C ongre s s  of t he Uni te d Stat e s  ma d e  t he fi rst 
advan ce t owa rd Gre at B r i t a i n  i n  e s tab lis h i ng t he p r i n c i p l e  
o f  arbit rati on be twee n t he tw o gr e a t  Ang l o- Sax on pe ople s . 
T he re sp on s e  of t he Br i t i s h  gove rnme nt wa s fav or able on 
Ju l y  1 6 ,  1 8 9 3 ,  a nd t he House of C omm on s  a gre e d  t o  c o ope r a t e 
41 
Ib i d .  : ;Ib i d. 
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f or t he Br i t i s h g ov e rnme nt on t he ba s i ' s o f  the r e s olu-
t i on of C ongre s s , Apr i l  3,  1 8 90. Ne g ot i at i on s we re  unde r-
take n be twe e n  t he two gov e r nme nt s ,  and , t h ough f or a t i me 
t he sub j e c t wa s su spe nde d ,  a t r e a t y  of ge ne r a l  a r bi t rat i on 
44 
wa s c on c lud e d  on January 1 1 , 1 8 97 • 
G r ove r c. Cle ve land and ·· i l l i am McKi n le y ,  hi s 
su c c e s s or ,  we re  ur ge n t l y i n  fav or of the t r e at y  and h ope d 
t hat t he Se na te  w ould rat i fy i t .  Pr e s i de nt Cleve land ha d 
t he fe e l i ng t hat t h e  t r e a t y  wa s n ot one of unl i mi te d and 
ir r e v o cab l e  arbi t rat i on ,  bu t t hat i t  wa s a pr a c t i c a l  w ork-
i ng plan by whi c h  d i spu t e s be twee n t he tw o c ount r i e s would 
be s e t t l e d peac e ab l y  i n  t he i r  mat t e r of c our s e . i l l i am 
M cK� nl e y , i n  hi s lna.ugural ad d�e s s , urge d t he �e nat e t o  
r a t i fy t he pr op o s e d  t r e aty w i t h  Gre at Britai n "a s a du ty 
t o  Manki n d . " �he t r e at y  wa s to  h i m  "a� e xamp le o f  re a s on 
and pe ace" and ·Was America's opp or tuni t y  agai n t o  m or ally 
take t he l e ad in a c on s t ruc t i v e  c ont i nuance  of he r be l i e f  
4 5  
i n  t he p ri n c i pl e  of arb i t rat i on • 
The Se nat e d e ba t e d t he ra t i f i c a t i on of t he t r e a t y  
fr om January 1 8  t o  May 5, and i n  t he la s t  i n s tance fai l e d  
t o  adv i s e  and c on s e nt t o  i t s  rat i f i cati on . Nume r ou s  ame nd-
wer e  pr op o s e d  an d a c c e p t e a  unt i l  t he t re �t y  wa s har d ly 
44 
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re c o gn i z ab l e  a s  t he or i gi na l . I t  s e e m s  t ha t  t he Se na te 
wa s ma de u p  of a s t r on g  e l e me nt whi c h  had mind s of t he 
mi dd l e  a ge s .  T he y we r e  anima te d  b y  mi s t ake n an d ove r-
drawn ji n g o i sm ,  pr e jud i c e , a nd su s p i c i on .  A t r e a t y  t o  
t he m  wa s n o  m o re t ha n  a s cr ap of pa pe r , j u s t  a temp or a r y  
e xpe d i me nt t o  b e  br oke n whe ne ve r fav orab l e  t o  t he i n t e r-
e a t s  of t he g ove rn me nt •• Mi l i tary for c e  a n d  t he a rmy , 
" r e ady for b a t t l e " ,  wa s re ga rd e d by t he m  a s  t he s t re ngt h ,  
supp or t , and p s yc h ol ogi c al b a ck gr ound fo� t ne pe a c e -l ov i ng 
nat i on of t h e  Uni t e d  St a t e s .  Su c h  e r rati c opi n i on s we r e  
n o t t he mi nd o f  al l ,  ye t t he y  we re s t r ong e n ou gh t o  pr e v e n t  
46 
t he pr ope r t w o  t hi rd s v ot e  n e ce s s a r y  for r a t ifi c a t i on • 
T he t r e a t y  wa s c l e ar l y  t h e  r e su l t  o f  ou r own 
i ni t i a t i ve and i nd i ffe re nt ly we fa i l e d  t o  r a t i fy i t .  T h i s 
c e r t ai n ly w a s t he opp or tun i t y  t o  l i nk t he c omm on i n he r i t -
an ce s and  h ope s of one of t he gre a t e s t  pe opl e s i n  t he 
wor l d . Re l a t i on s had , for e i gh t y  y e a r s , b e en c r e d i t ab l y  
ami cab l e  and n o  fa i r e r ausp i c e s for t h e  ac ce ptance  o f  a 
t r e at y  of a rb i t ra t ion c ould n ot b e  found. I t  s e e m s  t h a t  
t he g ove r nme nt of t he Uni t e d S t a t e s ,  w hi c h i s  fa s t  ad opt-
i ng a cu s t om o f  n o s i n g i nto i nt e r na t i onal affa i r s ,  i nt r o-
du c e s s ome w or t hwhi le e n t e rpr i se ,  and t he n  re fu s e  t o  a c c e pt 
i t  i n  awe of he r i nde pe nd e nce and safe ty .  We s h ould a t  l e a s t  
46 




c onsi s t e nt , and i f  the c our s e  of t hi s g ove rnment re -
qu i re s a p e cul i ar i s olat i on ,  t he n  due c are s h ould b e  take n  
t hat our re p re s e nt at i ve s  s i gn n o  a gr e e me nt t ha t  w ou l d  at 
al l embarra s s  t he m or al and p ol i t i c a l  p o s i t i on o f  t he 
Uni t e d  S t at e s .  
T he t e s t  of t he i nt e r e s t  of t he Ame ri ca n C ongre s s  
i n  arb i t ra t i on re sul te d fr om a Swi t z e r l and i nqu i ry on Apr i l  
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1 ,  18 8 3 • T he g o ve rnme nt o f  Swi t z e r la nd d e s i re d  t o  make a 
ge ne r a l  arb i t r a t i on t r e aty w i t h  t he Uni t e d  Stat e s .  T he i n-
qu i ry wa s r e c e i v e d  w i t h  fav or by t he e xe cut i ve d e pa r tme nt  
o f  t hi s g ove rnme n t . T he d ra f t  s ub mi tt e d  t o  t he Uni t e d  
Sta t e s gove r nme nt wa s neve r a c te d up on b y  t he Se na t e . I t  
i s  n ot kn own d e f i ni te ly why t he ne g o t i a t i ons  we r e  n e v e r  
b r ought t o  c on c lu s i on ,  but l i ke ly i t  i s  be cau s e  of t he 
c omp le t e  ob l i ga t ory  c ha r a c te r of t he pr op o sa l . H owe ve r ,  
our d i sapp r oval  of t he pr op o s a l  i s  n o  ju s t i f i ca t i on f or t h e  
fai lure of t he Uni t e d  S t a te s t o  an swe r  t hr ou gh i t s d i pl o-
mat i c  o f f i c e s t he p o s i t i on of t he g ove rnme nt on t hi s ma t te r . 
Arb i t ra t i on d i d  n ot d i e  b e c au s e  o f  �he  Se na te 's 
i nd i f fe re n ce t owar d  Swi t ze r l an d 's pr op o s a l , but a s sume d a 
dual Ame ri c an s e t t i ng .  A me e t i ng of a l l Ame r i can nat i ons 
wa s p lanne d t o  me e t  i n  Wa s hi n gt on,  N ovembe r 24 , 1 8 8 2 ,  t o  
d i scu s s  "me t h od s  of pr e ve nt i ng war be twe e n  t he na t i o ns of 
4 7  
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Ame r i ca . "  Thi s c onfe r en c e  wa s n o t h e l d  d ue t o  ne g l i gi b l e  
48 
c ond i t i on s  in Santh Ame r i ca • 
A s e c ond In t e rna�i onal Ame r i c an C onfe r e nc e d i d 
me e t  on Ap r i l 1 8 ,  18 9 0 ,  a s  re s ult o f  a n  a c t  of C on gr e s s  
aut h o r i z i n g t he s t a t e de pa r t men t  t o  c al l  t he c on f e re n c e . 
A plan of a rb i t ra t i on wa s ad op t e d  t hat i s  of i n�e r e s t  t o  
a l l Ame r i ca n  n a t i o n s a n d  Eur o p e a s  we ll . 
Wa r wa s r e c o gn i z e d  a s  t h e "m o s t crue l ,  t he m o s t  
f rui t l e s s , a n d  t he m o s t d a n ge r ou s  e xpe d i e n t f o r  t h e  se t t l e -
me nt of i n t e rn a t i ona l d i f f e r e n c e s . "  Ar b i t ra t i on w a s t o  
sub s t i t u t e  f or war and b y  me a n s of a ge ne r a l  a r b i t r a t i on 
t r e a t y , t he pr i n c i p l e  of a r b i t r a t i on wa s wr i t t e n  i n t o 
Ame r i c a n  I nt e r n a t i onal Law . I n  e ve ry i n s t a n c e , e xc e p t  
t he que s t i on o f  i n d e pe nd e nc e of a na t i o n, a r b i t ra t i on wa s 
t o  b e  ob l i ga t ory . T he t r e a t y  wa s t o  r e ma i n  i n  f or ce f o r 
twe nty ye ar s a f t e r t he e xc hange o f  ra t i f i c a t i on s .  
The I nte r n a t i ona l Ame r i can C o nfe r e n c e o f  1 8 9 0  
w o uld have b e e n  wr i t t e n  i n  t he h i s t ory o f  t he U n i t e d S t ate s 
a s  t he " f i r s t  an� gr e a t "  ha d t h e  Se n a t e  of t h e  Uni t e d S t a t e s 
a c c e p te d  t he ge n e r a l  a r b i t r a t i on t r e a t y ,  and i n  t urn be e n  
a c c e p t e d by t he s i s t e r  r e pub l i c s  t o  t h e  S ou t h .  T he t r e a t y  
woul d h a v e  b e e n  s p o ke n  o f  a s  Jame s G .  Bl a i n e d i d  a s  t he 
"Ne w Magna C ha r t a" whi c h  d a re d "ca l l  t he w o r l d ' s  a t t e nt i on 
4 8  
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t o  t h e d e l i b e ra t e , c on f i d e n t , s o l e mn d e d i ca t i o n  of t w o  
gr e a t  c ont i n e n t s t o  p e a c e . "  T h i s ,  h owe v e r , a " b y g one 
o f  hi s t o r y" , d oe s  re pr e s e n t a m ove wh i c n  na d t he p o s s i -
b i l i t y o f  maki n g  war i m p o s s i b l e am ong t he R e pub l i c s  of 
4 9  
Ame r i c a • 
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CHAP TER I I  
Uni t e d S t a t a s , Arb i t r a t i on a nd T he Hague Pe a c e  C onfe r e n ce 
o f  1 8 9 9  
Ne c e s s i t y and t he r e a l i z a t i on o f  t he u se l e s sne s s 
of  war d r ove t he nat i on s of t he w or ld i nt o t he Hagu e  Pe a c e 
C on fe r e n ce of 1 8 9 9 . Je a l ou s i e s  and v i nd i c t i v e ne s s ,  a s  
wa l l  a s  fe ar o f  r i va l  p owe r s ,  we re c on st ant ly a r ou s i ng 
i r e i n  Eu r ope an d i p l oma t i c c i r cl e s .  Eac h  nat i on wa s 
he av i ly bur d e ne d  wi t h  de b t s ,  and i nc re a s i ng armame n t s 
s e ame d  ne c e s s ar y  t o  me a t  t he ne w p ol i t i c a l s i tuat i on s 
wh i c h  ha r d ly c ou l d  be  av oi de d wi t h t hr e a t s o f  war , hur l e d  
f or t h  on e v e r y  han d . T he we i ght o f  armame nt  v i g or ou s ly 
b or e  d own up on t ax burde ne d  Eur ope , c au s i ng t he rul e r s  and 
r e pre se n t at i v e s o f  the pe op le t o  i nve s t i ga t e  t h e  a c tua l 
s i tua t i on be f ore t he m .  T he r e wa s  a gr ow i ng d e s i re t o  
a t t a i n  p e a c e  a nd t o  l e s se n  wa r wh i c h  wa s r e a l i z e d  .b Y  s ome 
t o  b e  u s e l e s s .  i t h  t he s e burde n s  a nd pr ob l em s  b e f or e  t he 
nat i on s of Eur ope , t we n t y- s i x  nat i on s ,  i n c lu d i ng t he Un i t e d  
S t a t e s ,  a s s e mb l e d  at  t he Hague i n  t he a t t e mp t  t o  s e t up a 
1 
w orki ng i de al of p e a c e  f or t he w or l d  • 
T he Uni te d S t a t e s wa s n o t a t  a l l  an  opp or tuni s t  
a t  the  F i r s t  Hague Pe a c e  C on fe r e n ce of 1 8 9 9 . Pr i nc i ple s 
g o odwi l l  a nd pe ace  we i ghe d up o.n t he 
mi n d s of t he Ame r i c a n  
1 
Hi s t . & Di g . , v. 7 , Ru s s i an C i r c  of Aug .  1 8 9 9 . 
of  
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d e l e ga t e s a n d  t he d e gra d e d c ond i t i on o f  Eur op e  a r ou s e d  
a s ympa t he t i c  e nd e a v or t o  w ork f o r p e a c e a s  ne ve r b e f o r e . 
Huma ni t y , t he w or l d  ove r ,  wa s t he su f fe r e r ,  a nd a· s p i r i t  
o f  t he hi ghe s t  i d e a l s  f o r pe a c e  s e nt t he Ame r i c a n  d e l e -
ga t e s t o  t he Ha gu e  t o  l i m i t , i f  p o s s i b l e , t he o n  ma r o h  
o f  wa r a n d  s ub s t i tu t e  p r i n c i p l e s and pr a c t i c e s  t ha t make 
f o r t h e  de v e l opme n t  of pe a c e  i n  t h e w o r l d . :!' or t h e f i r s t  
t i m e  i n  t he h i s t ory o f  t hi s  n a t i on ,  r e p r e s e n t a t i v e s o f  
t he Uni t e d S t a t e s s a t  i n  a gr e a t  W or l d C on f e r e n c e , v o i o-
i n g t h e i d e al s  o f  a n e w  w or l d  or d e r .  She wa s a s tu d e n t  
o f  w or l d  a f f a i r s  a b ou t t he c on f e r e n c e t ab l e  a nd d i d  a t -
t e mp t t o  e s t a b l i s h  t he me a n s b y  wh i c h n a t i on s  m i gh t  l i v e 
2 
w i t h ou t  war e xc e p t a s  a f i na l  re s or t • 
Be f or e  t he C on f e r e n c e  o f  1 8 9 9 , t h e re wa s n o  
s a t i s f a c t or y  s o l u t i on t o  t h e  p r ob l e m  o f  s e t t l i n g d i s pu t e s 
b e t we e n  na t i on s .  L i t t l e f a i t h  e xi s t e d  i n  any gi v e - a nd -
t ake me t h od b e t we e n  d i p l oma c y  o n  t he one ha n d  and war o n  
t he o t h e r .  I t wa s u su a l l y  d i p l oma c y  a nd a d ju s tme nt or war 
a n d  d e a t h s e a l e d b y  t he b l o od o f  y ou t h .  A s a ma t t e r of 
fa c t , a r b i t r a t i o n a s  a pe a c e fu l  i n t e r na t i ona l pr oc e s s h a d  
n o t b e e n wr i t t e n  i n t o  t he a c c e p t e d  l aw o f  t he n a t i on s  o f  
t h e w or l d . S ome nat i on s , i n c lu d i n g  t h e Un i t e d S t a t e s a s  
s h own i n  p r e c e e d i ng c ha p t e r  had ma d e  t he p r i n c i p le of a r -
2 
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b i t r a t i on a f a i r l y c on s i s t e n t p r a c t i ce i n  t he f or e i gn 
p ol i c y up t o  1 8 9 9 .  Ot he r na. t i  on s ha d ma de l i t t l e u se 
o f  a r b i t r a t i on ,  a nd c on s e que nt l y  i t  h a d  n ot be e n  a p a r t  
of t he a c c e p t e d i n te r na t i onal l aw o f  t he d a y .  U s u a l l y , 
a na t i on i n  a na t i ona l c r i s i s wa s a f r a i d  t o  d o  t he na t u r a l 
and s i mple t h i n g .  A f te r t he fa i lu r e  o f  d i p l oma c y , t he 
unnat ur a l  a n d  m or e  d i f f i c u l t c a l l  t o  a r m s  wa s he a r d  s e n d -
i ng t he y oung m a n h o o d of t he c o un t r y  i nt o  m ou t h s  o f  c a nn on s 
and t he c ou n t r y  t o  j i n g o i sm an d m ourni n g .  
T he w o rk o f  t h e c o n fe r e n ce w a s d i vi d e d  i n t o 
t hre e ma j or c omm i s s i on s , a nd i t  wa s t he d u t y  o f  t h e  t h i r d  
c ommi s s i on t o  c o n s i d e r  a r b i t r a t i on .  � he pr og ram ha d b e e n 
s ugge s t i ve l y  ou t l i ne d  i n  t he Ru s s i an c i r cu l a r  of De c e mb e r  
3 0 , 1 8 9 8 .  Ar t i v le V I ! l  o f  t he Ru s s i a n Dr a f t  b r oad l y  ga ve 
t he c omm i s s i on a w ork i n g b a s i s u p on w h i c h  t o  bu i l d up a 
s ys t e m  of v o lu n t a r y ar b i t r at i on .  C ompu l s o r y  a r b i t r a t i o n 
wa s n o t ju gge s t e d  b y  the M i n i s t e r of Ru s s i a  i n  t h e  p r o-
gram o f  t he c on fe r e n c e . I t  w a s n o t l on g  u n t i l t he  h ope 
a nd su c c e s s  of t h e c on fe r e n c e  wa s r e a l i z e d  t o  re s t  on t he 
3 
w ork o f  t he t h i r d c ommi s s i o n .  
Up o n  t hr e e of t h e  Am e r i c an C omm i s s i one r s ,  n ame l y , 
An dr e w  D .  Whi t e , S e t h.  � ow ,  an d F .  • H o l l s , r e s t e d  t he ob-
l i ga t i on a n d · i mme d i a t e  i n s t ru c t i on s  of t h i s g ove r nme nt t o  
3 
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" c once n t ra t e  t he a t t e n t i o n o f  t he w o r l d  u p o n  a d e f i n i t e 
4 
p l a n  f or t he pr om o t i on o f  i nt e r na t i ona l j u s t i c e "  • A 
" r e a l  a nd dur a b l e " pe a c e  w a s  t he u l t i ma t e  g oa l  o f  t � s e 
5 
me n and o f  t h e  c ou n t r y  t h e y r e p r e s e nt e Q • 
An Am� r i c a n  p l an f or a Pe rma ne n t  C our t  of Ar­
b i t r a t i on wa s pr e s e n t e d a s  one am ong t hr e e t o  t he c on f e r-
e n c e  a s  a w h ol e , and wa s t he l a s t  t o  be r e fe r r e d by t he 
c onfe r e n c e  t o  t he t hi r d c ommi s s i on f or e xami na t i on . � he 
e s s e n t i a l f e a t ur e s o f  t he ame r i c a n  d r a f t  w e re a s  f o l l ow s a 
1 .  � he n omi n a t i on o f  j u d ge s i n  t h e  t r i bu na l 
b y  t he h i ghe s t  c ou r t  o f  j u s t i c e w i t h i n  
e ao h  n a t i on . 
2. � he or gan i z at i on o f  t he t r i buna l a s  s o on 
a s  n i ne p owe r s  a gr e e d  on t he pr o p o s e d  
d r a f t  f or t he Pe rmane n t  C ou r t .  
3 .  T he f orm� t i on of t he c ou r t  c a l l e d  u p o n  t o  
s i t i n  e a c h  par t i cu l a r  c a s e a c c o r d i n g t o  
c onve nt i on s  t o  b e  e n t e r e d  i n t o  b e t we e n  
s t a t e s i n  c ont r ov e r s y .  
4 . T he r i ght o f  s t at e s ,  i n  ce r t a i n  s pe c i f i e d 
c a s e s ,  and a f t e r a g i ve n p e r i od , t o  a s e c ond 
h e ar i ng of t he c a s e  b e f or e  t he s ame c our t . 
(T he ab ov e f ou r  s ugge s t i on s  d i s t i n gu i s h  t he Ame r­
i c a n  p l a n  fr om t he Br i t i s h and Ru s s i a n p l a n s 
w h i c h  had p r e c e d e d t he Ame r i c in pr op o s a l . I n  c om­
m on t he r e i s  a c on t i nua n c e ;) 
5 .  T he a gr e e me n t t o  s ubmi t a l l d i s pu t e s e xc e p t  
t h o s e o f  i nd e pe n d e nc e  a n d  h on o r t o  a j u d i c a l  
c ou r t f or d e c i s i on .  
�T he P r o c .  o f  t he Ha gue Pe a ce C o n f . , V .  1 ,  P •  2 5 . 
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6 .  T he t r i buna l t o  b e  p e rma n e nt . 
7 . T he b e n c h  o f  j u d ge s t o  c o n s i s t  o f  n o t 
m or e  t ha n  s e v e n o r  l e s s  t han t hr e e . 
a .  T he ge ne r a l e xp e n s e s o f  t he c wr t  t o  b e  
b or ne b y  t he p owe r s  a c c e p t i n g t he d r a f t  
f or t he P e rma n e nt C ou r t . 
T he Ame r i c a n  p l an f o r t h e c ou r t  o f  a r b i t r a l a d -
Ju s tm&n t wa s c on s i s t e n t w i t h  ou r c on c e p t i on s a nd i d e a l s o f · 
Ju r i s p ru d e n c e . A s  a w orki n g  p l a n  f or a p e rmane n t  c ou r t  o f  
a r b i t r a t i on i t  wa s u n s u r pa s s e d  b y  e i t he r  o f  t he ot he r  t w o  
6 
d r a f t s • 
Mr . R o l l s ,  i n  p r e s e n t i ng t he Ame r i c an d r a f t , t hr e w  
a c ha l l e n ge t o  t he c ommi t t e e  o f  e xami n a t i on a n d  r e a c he d a 
h i gh p oi nt i n  re a l i z i ng t he pu r p o se o f  t he w ork o f  t h e t h i r d  
c ommi s s i on .  T ne ke y n o t e  wa s s t ru ck i n  h i s s t a t e me n t t ha t  
" we s ha l l  have d one n o t h � ng wha t e v e r i f  we s e p a r a t e wi t h ou t  
h av i n g e s t ab l i s he d  a pe rmane n t  c ou r t of a rb i t r a t i on . "  T h i s 
f e e l i ng p r e v a i l e d  am on g  t he me mb e r s  o f  t n e t hi r d  c ommi s s i on 
an d wa s p r a c t i c a l l y  a s  s t r ong i n  t he c onf e r e n c e  a s  a w h o le . 
I n  t he c ommi t t e e  t h e r e  we r e  m a ny d i v e r ge nt v i e w s  on eve ry 
i s su e , bu t u sua l ly i n  a f i ne s p i r i t of harm ony , a gr e e me n t  
wa s  r e a c h e d  w i t h ou t  b i t t e r ne s s .  T he pr o c e s s  o f  w o rki n g  ou t 
a s y s t e m  o f  a r b i t r a t i on wa s ne c e s sa r i l y  s l ow ,  bu t t h e i nt e r­
e s t o f  t he Ame r i c a n  d e l e ga t e s wa s c on s t a n t l y pu s n 1 n g t ow a r d  
6 
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w ha t  t h e y  o on c e i v e d  t o  be t he be gi n n i ng of a new or d e r 
i n  t he r e l a t i ons o f  na t i on s .  T he re we r e  many t e n d e n c i e s 
t o  r e v e r t  t o  t he o l d  or d e r o f  t h ou ght , bu t t h e s e  b r e ak s  
we r e  u s e d b y  t h e Ame r i c a n  d e le ga t e s a s  op p or tu n i t i e s t o  
7 
pu s h  fur t he r  an or ga ni z e d c on c e p t i on of arb i t r a t i on • 
S ome of t he m o s t  imp or t an t  £ e a t u r e s f i na l l y  
a d op te d we r e  t he r e s u l t o f  t h e  Ame r i c a n d r a f t  or o t he r  
s u g ge s t i on s  ma d e  b y  t he Ame r i c a n de l e ga t e s .  T he s e p l a n s  
we r e  pu r e l y  t he pr e s e n t a t i on o f  cu s t om s  and i d e a l s  t h ou g h t  
ou t a n d  e xpe r i e n c e d i n  t he c on t a c t  of t h e g ov e rnme n t  o f  t he 
Un i te d  St a t e s g ov e rnme nt w i t h  ot he r  g ove rnme nt s app l yi n g t h e 
pr i n c i p l e  o f  j u d i c i a l s e t t l e me n t  of d i s pu t e s .  our e xpe r i e n c e  
i n  g ove r nme n t  ha s b e e n  l i mi t e d a n d  of s h o r t du r a t i on i n  t he 
l i f e o f  a na t i on ,  bu t su c h  a s  we had wa s r i c h  ' i n  t he und e r -
s t and i n g a n d u s e  of i n t e r na t i ona l l aw .  T he su gge s t i on s we r e 
o f fe r e d  i n  t he l i ght of i n t e r na t i ona l l aw a n d  we r e  t o  s t a nd 
8 
i n  t he f i na l  a c t  of t he c onfe re n c e on me r i t and me r i t a l one • 
T h e pr i n c i p l e s or fe a t u r e s p r e s e nt e d  b y  t h e  Ame r -
i c an de l e ga t e s we r e  e Ap r e s s i on s  o f  c o n s e qu e n c e  i n  our a t t i -
tu d e  t oward t he e n t i r e p ha s e  of ar b i t r a t i on . As 1 t  wa s , s he 
wa s p r ogr e s s i v e , a nd w ou l d  have g one s t i l l  fu r t h e r i n  t he d e -
v e l opme n t  o f  a s y s t e m o f  ar b i t r a t i on ha d t h e r e  b e e n  s u f f i c i e n t 
7 
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8 F or .  R e l .  1 8 9 9 - 1 9 0 0 , p .  5 1 4. 
40 
wi l l i ngne s s  t o  t ake t he gr e at e r s t e p  on t he par t of 
he r s i s t eT na t i on s .  T he que s t i on oj c ompu l s ory arb i -
t ra t i on t hou gh n ot i n  t he e ar l y p r ogr am of t he c onfe r-
.e n c e , as  ou � l i ne d  in t he Ru s s i an N ot e  o f  1 8 9 9 , pr ove d 
t o  be a t h orn i n  e s t ab l i s hi ng a sub s t a n t i a l  s y s t e m  o f  
a rb i t ra t i on. I n  ge ne r a l  t he at t i tu d e  of t he Un i te d  S t a t e s 
on t he i s su e  wa s s i mi l a r t o  t ha t  of t he Eur ope a n  n a t i on s . 
N o  na t i on wa s wi l l i ng t o  g o  t he fu l l  way and arb i t r a t e  
que s t i on s re l a t i ng t o  i t s  i n d e pe nd e n c e , v i t a l  i nt e r e s t s  
or h on or. Eve n on qu e s t i on s  of l e s s  i mp or t ance , i t  wa s 
i mp o s s i b le t o  s e cur e a gr e e me nt s b y  wh i c h  t he y  w w l d  be  
c ompul s or i l y  arb i t ra t � d .  T o  pre s e rve  harm ony and a c c e pt 
t he ne ar  be s t , v o lunt ary arb i t ra t i on wa s a c c e p te d a s  t he 
me an s f or d e te rmi n i n g  many of t he d i s pu t e s  wh i c h w ou ld 
ne ce s s a r i ly r i s e  i n  t he fu ture . T he re wa s h ope am ong 
t he Ame r i c a n  d e l e ga te s  t ha t  in t he c our s e  of t i me t he 
submi t t i ng of t he d i s pu t e s t o  t he c w r t  wou l d  b e c ome t h e  
9 
na tur a l  and n orma l c ou r s e  of t he w or ld a t  la rge • 
T he c on ce p t i  on of t he s e.le c t i  on of t he jud ge s f or 
t he pe rmane n t  t r i buna l or pane l i s  c on s i s t e nt wi t h  Ame r i c an 
j u r i s prude n c e . � h ou gh n ot s e l e c t e d t he s ame way , a l t oge t he r  
t he re wa s a s i mi lar  de s i r e t ha t  t he jud ge s hi p  b e  fr e e  f r om 
pul l  or p ol i t i c a l  su s p i c i on s . I t  wa s a l s o  re c ogn i z e d t ha t  
9 
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t he j ud ge s o f ' t he h i ghe s t c our t of a na t i on we r e  t he 
m o s t  c apab l e  i n  e s t i ma t i ng t he w or t h  of t he j u r i s t s 
w h o  s h ou � d  s i t on t he be n c h  of t he pe rmane n t  c our t .  
Thi s pr i n c i p l e  ha s l on g  b e e n  r e c ogni z e d , t h ou gh n ot 
a c tual ly c a r r i e d  ou t i n  t he n omi na t i on a nd c on s e n t of  
fe d e r a l  jud ge s .  F or t h i s pa r t i cul a r  c our t , t he s u gge s-
t i on t o  pe rmi t the  e xe cu t i v e  he ad  of t he g ov e r nme n t  t o  
n omi n a t e  t he j u d ge s ,  and  t he hi ghe s t  j u d i c i a l  c our t pa s s  
or re j e c t  t he n omi na t i on s  a r e  o f  Ame r i c a n  or i g i n .  T he 
Supr e me C ou r t  of t he Uni t e d  St a t e s i n s t e a d o f
· 
t he Se na t e  
ma rke d t he pr oce dure o f  a c c e pt i ng or re j e c t i n g  t he n omi -
10 
na t i ons of t he e xe cut i v e  of  t he nat i on • 
T he ri ght t o  appe a l  a ca s e  on a wr i t  o f  e r r or 
or d i s c ove ry of ne w e v i d e n c e  wa s
.
e a r ly d e t e rmi ne d i n  t he 
jud i c i al s y s t e m  of t he Uni t e d St a t e s .  T he r i ght t o  r e v i s e  
a n  arb i t r a l  awa rd  on appe a l  t o  t he s ame c ou r t  o r  t r i bunal 
he ar i ng t he ca s e  wa s e mpha s i z e d  and wr i t t e n  i nt o  t he Fi na l 
A c t  due t o  Ame r i c a n  i n t e re s t .  T he U ni t e d  St a t e s adm i t t e d  
w i t h  t he maj o r i ty of  t he na t i on s a t  t he Hague t ha t  t he 
award sh ou l d  b e  f i na l  and wi t h ou t  appe a l , wi t h  t he one e x-
c a p t i on of t h e ame ndme nt pr op o s e d  by t he Uni t e d S t a t e s .  
T h i s ame ndme n t  wa s ju s t  and d i d  pr ov i d e  f or a s i tua t i on 
whi c h  fr e que nt ly had oc cu r e d  i n  c ou r t s of a l l  t ype s . � he 
1 0  
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ove r l o ok i ng o f  a f a c t or c o r r e c t i n g o f  a p o i n t o f  l aw ,  
i t  p e r t i ne n t t o  .t he c a s e , c ou l d  m o d i fy t h e  awa r d  and 
e nt i r e s i tu a t i on . Su c h  an a dme ndme n t  ma d e  p o s s i b l e  t he 
r e e xami n i ng of o l d  s i tu a t i on s  a n d  pr e ve n t e d n e w one s fr om 
b e c omi n g  " s ore s a nd b r oi l i n g p l a c e s "  f or fu ture d i f f i o u l -
11 
t i e s  and p o s s i b l e  war s • 
� h e p r i n c i p l e  t ha t  t he a rb i t r a t or c ou l d s e rve 
on l y  on h i s n a t i on ' s p a ne l wa s v i g or ou s l y  uphe l d  b y  t he 
Ame r i c a n  d e l e ga t e s .  I n  an e x t e n s i on o f  t he p r i n c i p l e , 
t h e ju d ge or t he a rb i t r a t or c au l d  a c c e p t n o  p o l i t i c a l  or 
l e ga l  du t i e s  s av e  f r om h i s own g ov e r nme nt . T h e s i tua t i on 
i s  l i ke t h i s s A j ur i s t  i s  p l a c e d  on t he b o ni f i e d  l i s t  o f  
o n e  g ov e r nme n t  a n d  ma y be u s e d  by h i s own na t i o n  o r  an o the r .  
N O  t w o  n a t i on s c ou l d u s e  t he s ame . a r b i t r a t or f o r a par t i cu-
l a r c a s e , a nd i n  ca s e  t h i s  d i d oc cu r , f or t he s ake of a n  
i mpar t i a l d e c i s i on ,  t he j u r i s t  wa s d i s qua l i fi e d . l n  fa i r-
n e s s  t o  one or b ot h  n a t i on ,  t he p r i n c i p l e  wa s wi s e l y  su s-
1 2  
t a i ne d  • 
� he que s t i o n  o f  a " c ompr om i s e  c l au s e "  wa s pe r -
hap s m or e  r i gi d l y  d i s c u s s e d  und e r  f i r e  t ha n  an y ot he r  Ame r-
! c an su gge s t i on . Ac c o r d i ng t o  t he C on s t i tu t i on o f  t he 
u n i t e d S t a t e s ,  a t re a t y  t o  b e  e f f e c t i v e , mu s t  b e  r a t i f i e d  
1 1  
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by t he Se na t e  of t h e U n i t e d S t a t e s .  f h e Se na t e  ot t h e 
U n i t e d  S t a t e s ha s a lwaz s r e ga r d e d i t s c on se n t t o  a t r e a t 7  
a s  a c on s t i tu t i ona l p r e r ogat i v e  w h i c h  i s  n o t  t o  b e  t ampe r e d  
w i t h  o r  d i s r e ga r d e d b y  t he e xe c u t i ve d e pa r tme nt o f  g ov e rn­
me nt . I n  e f fe c t  t h e c ompr omi s e  c l au s e  i n  an a rb i t r a t i on 
t r e a t y  make s ne c e s s a r y  t ha t  t he Se na t e  agr e e  t o  t he t r e a t y  
i n  gene r a l  and a t  a l a t e r t i me r a t i f y t he agre e me n t  w h i c h  
t ake s p l a c e  a s  re su l t  o f  t he c ompr omi s e . T he Se na te ha s 
i n s i s t e d  r a t h e r  v i g or ou s l y  on t h i s  p o i n t , and t he d e pa r t ­
me n t  o f  s ta t e ha s and d i d i n s t ru c t t he d e l e ga t e s of t h e 
Un i t e d  S t a t e s t o · t he H a gu e  t o  make a re s e r v a t i on a s  w ou l d  
c omp l y  wi t h  t he Uni t e d S t a t e s '  C on s t i tu t i on . T he d e l e ga t e s 
o f  t he U n i te d S t a t e s we r e  p l a i n  s p oke n t o  t he c on f e r e n c e  i n  
i n s i s t i ng t ha t  any ar b i t ra t i on t o  w h i c h  t b.e U n i t e d  S t a t e s 
wa s a p a r t  w ou l d  have t o  hav e t he c o n s e n t  of t he Se na t e  b e ­
f or e  t he c a s e a c tua l l y  re a c he d  t b. e ar b i t r a t i on c our t . T h i s 
c ond i t i o n wa s wi s e l y  r e c o gn i z e d  b y  t b.e c onfe r e n c e  an d  a c c or d ­
i n gly wa s w r i t t e n  i n t o  t b.e F i n a l  A c t . A s i t ua t i on ,  h owe v e r ,  
m i g h t  e x i s t  whe n a c omp r omi s e  u n r e a s onab l �  i n  t h e e ye s  of 
t he Se na t e mi ght b e  a gr e e d  up on .  l f  su c h  sh ou l d  o c cur , i t  
wa s re c o gn i z e d  t ha t  e v e n  t h ou gh t he c ompr omi s e  a gre e me n t  
wa s  u na c c e p t a b l e  t o  t h e g ove r nme n t , t he or i g i na l  a r b i t r a t i on 
t r e a t y  wa s  n o t a nnu l l e d  or b r oke n .  I t  wa s ne c e s s a r y  t he n  t ha t  
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a s e c ond c ompr omi se  a gre eme nt b e  ne g ot i a t e d whi c h  w ou l d  
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b e  a c ce pt a b l e  by  b ot h  of  t he l i t i gant s • 
A l l  t he p r i nc i pl e s adv o c a te d b y  t he Ame r i c an 
d e le ga t e s ,  e xc e p t  one , we re wr i t t e n  i nt o  t he f i na l  plan 
o f  t he P e rmane n t  C our t o f  Arb i t ra t i on . I n  the or i gi nal 
Ame r i can  p l an , t he c ou r t  wa s t o  me e t  i n  gr oup s on ly a s  
t he oc c a s i on de man ded , but i n  t he f i na l  a c t  o f  t he c onfe r-
e nc e , t he t r i buna l m i ght , i f  ne c e s s ary , me e t  i n  fu l l  b e n c h 
v e ry mu c h  l i ke t ha .t o f  t h.e Supr e me C our t of t he Uni t e d 
St a t e s .  H owe ve r ,  a s  a u sua l f a c t , t he t r i buna l wa s onl y  
t emp orary ; i t s pe rmane n c e  e �i s t e d ,  n ot i n  a s t and i n g  c our t , 
bu t i n  a pane l of j ur i s t s  c apab le  and re a d y  t o  s e rve a s  
c al l e d  up on b y  t he l i t i ga nt s .  Eac h  g ov e r nme nt , a c c or d i ng 
t o  Ar t i c l e  2 3  o f  t he F i na l  Ac t ,  wa s t o  s e l e c t f our pe r s on s 
wh o we r e  c ompe t e nt i n  i nte r na t i ona l  l aw t o  s e rve on t h e  
p e rmane n t  pane l of t he c our t . I n e f fe c t  t he re d oe s  n o t  
e x i s t  a pe rmane n t  c our t , bu t a pe rmane n t  pan e l fr om whi c h  
a t e mp orary t r i buna l  may b e  se l e c t e d f or e a c h d i s pu t e  of 
14 
a n  a rb i t r a l na ture  • 
Arb i t r at i on pr oce dure wa s made e ffe c t i v e  b y  o e n-
t r a l i z i ng t he admi n i s t r a t i ve w ork of t �e c our t i n t o an I n-
t e r na t i onal Bure au e s t ab l i s he d  a t  t he Hague . T h i s bur e au 
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wa s ve r y  u s e fu l  i n  c a s e  o f  r e c our s e  t o  ar b i t r a t i on . At 
t he he ad o f  t h e e rmane n t  G ou n c i l  o f  t he �u r e au t he r e 
wa s t he M i n i s t e r  of Ne t h e r l a n d s ,  a s s i s t e d b y  t h e d i p l o -
ma t i c r e p r e s e n t a t i v e s o f  t h e s i gna t o r y  p owe r s .  S ome b o d y  
h a d  t o  ca l l  t he b e n c h  f o r a c a s e , s e t t h e  c � r t  i n  a c t i on ,  
an d r e c o r d  t he bu i l d i n g up · o f  ne w i n t e r na t i ona l law . T h i s 
1 5  
wa s t he w o rk o f  t he u oun c i l  • 
T h e U n i t e d  S t a t e s wa s one am o n g  s e v e n t e e n  p owe r s  
t o  r a t i fy t h e f i na l  a c t  o f  t he c onve n t i on o f  1 8 9 9 . Ot h� r 
t ha n  t he U n i t e d  S t a t e s ,  r a t i f i c a t i on s o f  t he C o nv e n t i on o f  
Pa c i f i c  Se t t l e me n t  o f  I n t e r na t i ona l D i � pu t e s  we r e  d e p o s i t e d  
a t  t h e Ha gue b y  Au s t r i a ,  �e l gu i m ,  De nma rk , Engl a n d , Fra n c e , 
�e rmany , I t a l y , Pe r s i a ,  P or tu ga l , R ouma n i a ,  Si am ,  Spa i n ,  
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Swe d e n  a n d  N or way , t he N e t he r l and s ,  a n d  Japan • 
T he f i r s t  Ame r i c a n j u d ge s t o  t he pane l of t he 
p e rmane n t  u our t of A rb i t r a t i on we r e  app o i n t e d b y  Pre s i d e n t 
M c Ki n l e y a n d  ann oun c e d i n  h i s P r e s i d e n t i a l  me s s a ge o f  De c e m-
b e r  3 ,  1 9 0 0 . I n  �e n j a mi n Ha r r i s on ,  e x- pr e s i de n t  o f  t he 
U n i t e d  S t a t e s ,  �e l v i l l e • Fu l l e r ,  c h i e f  j u s t i c e o f  t he 
u n i t e d S t a t e s ,  J ohn W . G r i g g s , a t t o r ne y ge ne r al o f  t he 
Un i t e d  S t a t e s ,  t he r e  we r e  f � r o f  t he m o s t  c apa b l e  and 
la g� l l J  v e r s e d  me n i n  a l l Ame r i c a . 
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T he imme d i at e  re su l t  of t he Hague Pe a c e  C onfe r-
e n o e  of 1 8 9 9  wa s t o  s t re ngt he n  and advanc e t he cau s e  of 
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arbi t r a t i on t hr ou gh out t·ne w or l d  • � he pr i nc i ple  of  
arb i t r a t i on wa s e s t abl i s he d  a s  t he m o s t e f fi c i e nt me t h o d  
o f  d e c i d i ng c on t r ove r s i e s  whi c h  d i p l oma cy ha d fai le d t o  
ad j u s t . N o  d oub t a ge n e r a l  a rb i t ra t i on t r e a t y  whi c h  wa s 
supp or t e d  b y  t he Uni te d S t a t e s w oul d have be e n  ne g ot i a t e d 
a t  t he c on f e r e nce , had Ge rmany be e n  wi ll i ng ·t o a c c e p t a ny 
ob l i ga t i on a t  al l t o  arb i t r a t e . T h ough ge ne r a l  ob l i gat ory 
arb i t r a t i on f a i le d , t he i n te re s t  i n cur r e d at  t he Ha gue l e d  
t o  t he mak i n g  o f  m o re t han t h i r t y tre a t i e s  o f  a rb i t r a t i on , 
i nd i v i dua l l y ar r i ve d  a t , and a gr e e d  on i n  s e pa r a t e  i n s tru-
1 8  
me nt s • 
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Sc ot t , J . B . ,  Ame r i can Ad d r e s s e e  a t  Se c ond Ha gue 
Pe a c e  C onf . , P• 4 7 . 
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CHAP TER I I I  
Uni t e d  St ate s ,  Ar b i t ra t i on and  T he Se c ond Ha gu e  Pe a c e  
C onfe re n ce o f  19 0 7  
T he od or e  R o o se ve l t ,  e x- pre s i de nt o f  t he Uni t e d  
S t a t e s ,  wa s l a r ge ly re sp on s i b l e  f or t h e  a s s e mb l i ng of t he 
Se c ond Hagu e  Pe a c e  C onfe r e n c e . F or many ye a r s  R o os e ve l t  
h a d  ·b e e n  v i t a l l y  i nte r e s t e d  i n  t he pe ace  m ove me nt , .  a n d  i n  
1 9 0 7 wa s emi ne n t ly c apab l e  of  pl ayi ng a new r o le a s  t he 
le ad e r i n  t he i ni t i a t i on of t he Se c ond Ha gue Pe a ce G onfe r­
l 
e nce • W or l d fame ha d c oma t o  h i m  t hr ou gh hi s me d i a t i on 
an d a i d i n  t he s e t t leme n t  of t h e Ru s s o- Japane s e  wa r and 
n ow ,  at t he re ue s t  o f  t he l nt e r pa rl i ame n t a r y  Uni on of t he 
w o r l d , he p r op o se d  t ha t  t he na t i on s  of  t he w or l d  c ome t o-
ga t he r  i n  a gre a t  c onfe r e n c e  a t  t he Ha gue . or d i na r i 1 y , i t 
w ou l d  h av e  be e n  t h ought t ha t  Ru s s i a  wa s l ogi c a l l y  t he n at i on ·  
t o  c al l  t he Se c on d  Hague U onfe re n c e , but s he c ou l d  har d ly 
d o  t ha t  a nd f i  ht ttu s s i a  a t  t he s ame t i.me . U nd e r  d i r e c t i on 
of Pr e s i de nt R o o se ve l t , i n s t ru c t i on s we re se n t  fr om t he �e -
pa r tme nt of S t a t e on De c e mb e r  1 6 , 1 9 0 4 , t o  t he U n i t e d S t a te s 
d i _ l oma t i c  re pre s e n t a t i v e s t o  i nv i t e  t he na t i on s  of  t he 
w or l d  i nt o a fu ture pe a ce c onfe r e n c e . 
T he i de a  of a ge ne r a l  c onf e re n ce wa s ge ne ra l l y 
a c c e p t e d and wi t h  t hi s d one , Pr e s i d e nt R o o s e ve l t  r e ga r d e d 
l 
o o se ve l t , l ar ge l y  re s p on s i b le f or Ar b i t ra t i on Tr�a t i e s ,  
1 9 0 4 - 0 5 .  S e e  U hapte r V •  
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h i s w ork a s  c omp l e t e d .  T he wa r , h ow e v e r ,  e nd e d b e t  e e n 
J apan an d Ru s s i a  i n  S e p t e mb e r  1 9 0 5 , a nd t he Ru s s i an Am-
b a s s ad or i nd i c a t e d t o  P r e s i d e nt R o o s e ve l t  t h e de s i re of 
t he C z ar t o  ca l l  t he Se c ond Ha gue v onfe re n c e . T h i s r e que s t  
wa s wi l l i ng l y  gr a n te d b y  t he Pr e s i d e n t  and c on s e q�e n t l y on 
Ju ne 1 5 , 1 9 0 7 , f o r t y- f ou r  na t i on s a s s e mb l e d
. 
at t h e  Hague 
. 2 
up on i nv i t a t i on o f  t he C z a r of Ru s s i a  • 
� he r e we re , r e p r e s e n t i n g t h e Un i t e d S ta t e s �  t �e 
f o l l owi n g  d e l e ga t e s ;  
J o s e p h  H .  C h oat� 
H or a c e  P o r t e r 
Ur i a l Y .  R o se 
Dav i d Jayne Hi l l  
J ame s � r ow n S c o t t  
Wi l l i am m .  �a l � o y 
e �r Admi r a l  c . s .  Pe r ry 
� r 1 g .  � a n .  � .  � .  Dav i s 
· i l l i am �u c hann o 
C harl e s  H .  �ut leY 
Chand l e r  Ha l e  3 
A .  B a i l l y  B l anc har d 
� he y  we r e  p r ofe s s i ona l an d pub l i c  m e n  o f  p r on oun ce d ab i l i t y 
and r e pu t a t i on ,  me n o f  l e ga l  t a l e nt an d i nte r n at i on a l  i n t e r-
e s t .  T he Ame r i c a n  de l e ga t e s wa re , n o  d ou b t , t h e e qual s of 
t he re pre s e n t a t i v e s of an y  n a t i on in t h e w or l d . 
on June 1 9 , f ou r  d a y s  af t e r t he a s s e mb l i ng of t he 
c on f e r e n ce , t he su g ge s t e d  p r ogr am of t he U z ar of Hu s s i a  wa s 
. 
. 4 
a s s i gne d t o  f ou r  d i f fe r e n t ma j or c. ommi s s i on s  • Ar b i t r a t i o n ,  
p r ob ab l y  t h e  m o s t  d i f fi cu l t  an d ha r de s t  of sub j e c t s ,  wa s g i v e n  
2 
3
Hu l l , t he Tw o Ha gue u onf . , p .  3- 4 5 .  
� he P r o c . o f  t he Hagu e  C on f . 1 9 0 7 , V .  1 ,  P •  2- 3 .  
4� or .  He l .  1 9 0 7 ,  p .  14 4 7 . 
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t o  t h.e f i r s t  c ommi s s i on f' o r e xami na t i on an d re p or t  t o  t b.e 
c onfe r e n c e . � h.e e xpe r i e n c e of t h.e e l ap s i n g e i g h. t  yea r s  h.ad 
s h. own · t h.e n e c e s s i t y of a c ar e fu l  r e v i s i on of th.e u onve nt i on 
f' o r  t h.e P a c i f i c S e t t l e me n t o f  l n t e r na t i  ona l D i .spu t e s .  � h.e 
we akn e s s e s  of' t he Ha gue T r i bun al , t he te n d e ncy t o  a o t  d i p l o­
ma t i c al l y  i n s t e a d o f  j u d i c i a l l y ,  a l a c k o f  p e rma ne n ce , we r e  
r e ve a l e d i n  t he f i ve t i me s c a s e s had b e e n  b e f ore t h.e c ou r t 
o f  ar b i t r a t i on . H owe ve r ,  a r b i t r a t i o n u n d e r t h e  Ha gu e  � r i bu­
nal of' 1 8 9 9  wa s n o t a s  fr e e  and e a s y o f  a c c e s s  t o  e n c ou r a ge 
w i de l y  t he u s e  of a t r i bun a l a s  an arb i t r at i on c our t . � he 
na t i on s of t h e w or l d we re i n  ne e d  of an arb i t r a l  p r o c e du r e  
t hr ou gh wh i c h a le ga l d i s pu t e  c ou l d  b e  su bmi t t e d  f o r a r b i ­
t r a t i on wi t h t he a s su r a n c e  o f  t he pr o t e c t i on o f  t he i r  r i gh t s ,  
na t i ona l l y  an d i nt e r na t i ona l l y .  A fe e l i n g a l s o  e xi s t e d  
am on g t h e  r e pre s e n t a t i ve s a t  t b.e H a gue t ha t  t h e " C onve nt i on 
f or t h e  pe a c e fu l  Se t t l e me n t  of ! n te rna t i ona l D i s pu te s "  ne e de d  
t o  b e  supp l e me n t e d b y  a g e n e r a l  t re a t y  o f  a rb i t r a t i on , maki n g  
i t  an ob l i gat i on t o  submi t a l e ga l  d i s pu t e t o  t h e  t r i bu n a l 
c ou r t f o r arb i t r a l  d e c i s i on . � he d e l e gat e s o f  t he u n i t e d 
� t a t e s wa r m l y  supp o r t e d  t he i d e a  o f  ge ne r a l  a r b i t r a t i on an d 
s ou gh t  t o  s t r e n gt he n t h e  sy s t e m  b y  t he d �v e l opme n t  o f  a Pe r­
mane n t  Arb i t r a l  C ou r t 5 • 
N o d oub t t he one gr e at we akne s s  i n  ar b i t r a t i on i s  
t he fa c t  t ha t  t h e  j u r i s t s  of t he t r i buna l c ou r t  a c t  d i p l oma t ­
i c a l l y an d r e n de r a d e c i s i on un d e r  pe r s ona l i n f l ue n c e , f e e l-
5 s c ot t , � .  � . ,  Am . Ad d .  at t he Se c .  tiague , P• 8 5 .  
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i n g and t r ad i t i ona l  re gar d f or one of the na t i on s , a l i t i ­
gant b e f ore t he arb i t r a l  c our t
6
• Thi s s i tuat i on i s  n ot 
t rue a l l  t he t i me , but e xi s t s  i n  t he p r op or t i on th a t  na t i on s 
f e ar a r b i t r a t i on be cau se of t h i s  one we akne s s . H oweve r ,  t he 
na ti on s submi t t e d  oa s e s  t o  t ne Hague � r i buna l awar e of i t s  
we akne s s ,  ye t kn ow t hat t he pr o c e dure  i s  t he be s t  p o s s i b l e  
f o r t he ad j u s tme nt o f  d i sput e s .  T he d i f fi cu l t y  i s  n ot s o  bad 
a s  i t  s ound s ,  but t ne p r ob l e m  i s  t o  de t a c h  t he i n te r e s t or 
p ar t i san s �i p  of t he arb i t r a t or f r om one of t he nat i on s . I t  i s  
natural f o r a na t i on t o  want a v i c t or y  and i t  i s  qu ie t na tural 
f or t he a rb i t r at or t o  l e an t owa rd one l i t i gant or t he ot he r . 
T o o ,  i n  anr me t h od of parle y on a gi ve an d take ba s i s ,  un� e s s 
t e e xt r a or d i nary oc cur s , t he a r b i t r a t o r s be c ome d i p l oma t s  
w or ki ng a f te r a de c i s i on ,  c on s c i ou s ,  n o  d ou b t , of the  t rad i -
t i on a , se nt i me nt s ,  and p re v i ou s  i n te r c ou r s e s be twe e n  t he na t i nn s  
re p r e se n t e d  i n  t h e d i s pu t e
7
• 
T he pr e s e nt ne e d  i n  arb i t r a t i on wa s s e e n  b y  e x- pre s-
! d e nt R o o s e ve l t , a nd t he d e l e ga t e s fr om t he Un i t e d St a t e s .  The 
preva i l i ng pr o c e dure su gge s t e d  by T he od o r e  R o o s eve l t , El i hu 
R o ot ,  an d o t he r s  a s sume d t hre e f orm s ,  a s  f o l l ow s : 
( 1 ) Mi n or c hange s i n  t he C onve nt i on of I n te r nat i ona l 
Di sput e s .  
( 8 ) T he ad opt i on o f  a ge ne r a l  a r b i t r at i on t r e a t y .  
( 3 ) T he e s tab l i s hi ng o f  a Pe rmane n t  C ou r t  of  Arb i ­
t r at i on o r  Arb i t r a l  Ju s t i c e . 
T he f i r s t  s e r i e s of  c ha n ge s made we re  m or e  or  le s s  
i n c i d e n t a l  t o  th e l a s t  two  pr op o sal s .  T he lat te r w e r e t he m o a t  
* I b i d . 
I b i d .  
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i mp or t ant and d i d c on sume t he gr e a t e r  t h ou ght an d e ne r gy of 
t he c onfe r e nce . Ex-pre si d e n t  R o o se ve l t  was not wi t h ou t  opi n-
i on on t he que s t i on s  be f ore t he c onf e re c e . " I  h ope , "  he sa i d ,  
" T o s e e  ad op te d a ge n e ra l  �r b i tra t i on t r e at y  among th e na t i on s , 
and I h ope t o  s e e t he Hague C our t gr e a t l y  i n cre a s e d  i n  p owe r 
and pe rmane n cy ,  and t he jud ge s i n  par t i cu l ar ma de pe rmane nt and 
gi ve n a d e qu a t e  sala r i e s s o  as to make i t  i n c re a s i ngl y pr ob ab l e  
t hat  i n  e a c h  ca s e  t ha t  may c ome be f or e  t he m  the y  wi l l  de c i d e 
b e twe e n  t he nat i ons , gre at  or smal l ,  e xac t l y  a s  a j u d ge wi t h- . 
i n  ou r own l i mi t s  de c i de d  be twe e n t he ind i v i dua l s ,  gre at  or 
sma l l ,  wh o a cme be f or e  h i m .  D oub t le s s  many o t he r  ma t te r s  wi l l  
be  t ake n u p  at  t he Hague , but i t  s e e m s  t o  m e  that t hi s  of ge n­
S 
e ra l  arb i t r a t i on t r e at � i s  pe r hap s t he m o s t i mp or t ant " • R o o s e -
ve l t  we l l  s t a t e d  t h e  work a nd p r ob l e m s  t h at fa ce d t he fi rs t 
c ommi s s i on i n  i t s  pr ogram on a rb i t r a t i on .  
T he c onve nti on o f  t h e f i r s t  pe ace  c onfe r e n c e  wa s  
n ot v i t a l l y  c hange d b y  any mod i f i c a t i ons o f  t he c o nf e r e nce  
of 1 9 0 7 . T ha c onv e n t i on o f  1 8 9 9  wa s s t i l l in  f or c e , and 
only m od i fi ca t i on s in t he c onve n t i on w e r e  submi t t e d t o  t he 
c onfe r e n c e 9 • I n  many i ns t ance s the r e  we re sub s t i tut i on s  of 
w ord s .  � or e xamp l e , i n  Ar t i c le 1 1 1  of t he � onve nt i on f or 
pa c i f i c Se t t l e ment  of I n te rn a t i onal Di sput e s pr ov i d i ng f or 
t he me d i at i on " of one or m o re p owe r s ,  s t r ange r s  t o  t h e  c on-
8 
R o o s eve l t  t o  Carne gi e , Apr i l  5 ,  1 9 0 7 , P •  7 8 - 9 , i n  
9
s c ott , J .  B . , Am . Ad . a t  Se c ond Hague U on f . 
Hague C our t Pr o c . , C onf . 1 9 0 7 , Sc ot t ,  J .  B . , V . l ,  
P • 39 5 .  
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t r ov e r s y "  b e f or e  a f i na l r e s or t  t o  w a r , t h e d e l e ga t i on 
f r om t h e U n i t e d S t a t e s p re s e n te d an ame ndme n t  f or t he i n-
s e r t i on of t h e w o r d s " d e s i r a b l e "  a f t e r  t h e w o r d  " e xpe d i e n t " . 
I n  a n ot h e r  c a s e  un d e r a r b i t r a t i on , t he t e xt of t he Ar t i c l e  
wa s m o d i f i e d  s l i gh t l y  f r om t he C onve n t i o n  of 1 8 9 9 . l n  
c h a n ge d f o rm ,  t n e a d d i t i o n  t o  Ar t i c l e XXXV ! !  o f  t he s ame 
c onve n t i o n  I mp l i e d  t h o s e  e nga gi n g  i n  a n  a r b i t r a t i on c a s e  
10 
t o  subm i t i n  g o od f a i t h  t o  t he a wa r d  • Pr ob a b l y  t he 
m o s t i mp or t a n t  c h a n ge i n  t he c o nve n t i on r e fe r r e d  t o  t h e 
c h o i c e  o f  a r b i t e r s  f o r an a r b i t r a t i on t r i buna l .  Ar t i c l e  
XXI V o f  t h e C onve n t i on o f  1 8 9 9  l e f t  t o  t h e  pa r t i e s ab s o-
l u t e  fr e e d om i n  t h e c h o i c e o f  a r b i t r a t o r s  • . T h i s p owe r �n 
o� d e r  t o  gi v e  t h e  a r b i t r a l  t r i bu n a l  t h e i mpa r t i a l c ha r a c -
t a r n c e s s a r y  t o  i n su r e  f a i rne s s  a n d  e _ u i t y  wa s l i mi t e d 
t o  a c c o r d  w i t h  p r i n c i � l e s ar r i v e d a t  du r i n g t h e C o n f e r e n c e  
o f  19 0 7 . � r e al d e f e c t  w a s  r e c o gn i z e d  i n  pe rmi t t i n g on l y  
one pe r s on ou t o f  f i v e , s e le c t e d  f or a t r i b un a l , t o  b e  a 
n a t i ona l of t he c ou n t r y , a l i t i ga n t  t o  a d i s pu t e . T h i s 
Ar t i c l e wa s s t r e n g t he ne d a n d  ma d e  i mp a r t i a l b y  c au s i n g 
t he ump i r e  t o  b e  s e le c t e d b y  l o t ou t o f  a c h o i c e  o f  f our 
me mb e r s  of t he c ou r t  n o t n om i na l l y  i n t e re s t e d  i n  t he c a s e 
b e f o re t h e t r i bu n a l . � he t e n d � n c y  wa s t o  re m ove t he a o -
t u a l  w or k i n g s  of t he t e mp o r a r y t � i bu n a l j u s t a s  f a r  a s  p o s s i -
1 0  
I b i d . P •  4 1 3 . 
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b l e  f r om t he p a r t i s a n s h i p  � h i c h  of t e n  i s  r e v e a l e d  i n  
1 1  
d i p l oma c y  • � h e s e  m od i f i c a t i on s i n d i c a t e  t h e ge n e r a l  
n �tu r e  o f  t h e c h a n ge s w h i c h  we r e  a p a r t o f  t h e Ru s s i a n 
� r og r bm f or t he � on fe r e n c e . T he c n an �e s we r e  ap p r ov e d 
b y  t he Ame r i c a n dv l e ga t e s . 
A ge n e r a l  a r b i t r a t i o n  a gr e e me n t  wa s g r e a t l y 
1 2  
d e s i r e d  b y  many n t i on s  a t  t he · gu. e  • T he od o r e  R o o s e -
v e l t  ha d i n a i c a t e d  t h i s t o  b e  t h e m o s t  i mp o r t a n t t a sk 
t ha t  t he s e c ond c on f e r e n c e  w ou l d  c on s i d e r  a nd f r om t he 
s t an d p o i n t  o f  t h e  n i t e d  St a t e s t h i s d e s i r e and i n t e r e s t  
w a s a n a t u r a l  i n c l i n a t i on of t n e c e n t r a l  g ov e r nme n t . L o n g , 
t he g ove rnme n t  h a d  be e n  c ommi t t e d  t o  a p o l i c y  of a r b i t r a-
t i o n  an d i n  1 9 0 4 - 5 d e f i n i t e l y  e xp r e s s e d  t hi s  p ol i c y i n  e n-
1 3  
t a r i n g e l e v e n b i - l a t e r a l  a r b i t r a t i on t r e a t i e s  • � he p o l i c y  
a n d  ge ne r a l  op i n i o n  of t h e u n i t e d S t a t e s h a d  c ha n ge d b y  
1 9 0 ?  i n  p r e fe r e n c e  f or a m ond i a l  a r b i t r a t i on t r e a t y , s i gne d 
b y  a l l  t he n a t i on s of t he w or l d i n t e re s t e d  i n · ar b i t r a t i on .  
T hi s g ov e r nme n t  s aw n o  re a s o n why g ov e r nme n t s wh i c h ha d 
c omm i t t e d  t he m s e l v e s s e p a r a t e l y  t o  a r b i t r a t i on a gr e e me n t s 
14 
s h ou l d  n o t e n t e r i n t o  a ge ne ra l t r e a t y  of t he s ame t ype • 
T h e Ame r i c an d e l e ga t e s we r e  i n s t r u c t e d b y  E l i hu 
� o o t ,  �e c r e t a r y  o f  S t a t e , t o  a d v o c a t e  a n d  p r e s s  a ge n e r a l 
1 1  
ci c o t t , J .  B . , I b i d . , p .  4 1 5- 1 ? .  
i �s c ot t , J .  B . , Am . A d . a t  S e c .  Ha gue C on f . , p .  XXI . 
14 F o r .  R e l .  1 9 0 7 ,  p .  1 1 34 .  �e e C hap t e r v .  
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t r e a t y  of a r b i t r a t i on • 
5 4  
� he Se c r e t a r y  o� S t a t e  w a s 
awa r e  of t he f a i lur e of t h e Un i t e d  S t a t e s Se na t e  t o  
r a t i fy t h e R o o t t r e a t i e s  o f  1 9 0 4 due t o  t he d i s pu t e  ov e r 
t he c omp r omi s e  a gr e e m e nt and j u s t  wh a t  a ge n c y  s h ou l d  a c t  
f or t h e Un i t e d  � t a t e s on a n  a gr e e me n t wi t h i n  a ' t r e a t y  t ha t  
h a d  a l r e ad y  ha d t he c o n s e n t o f  t h e  Se n a t e . Hi s i n s t ru c t i on s 
c ov e r e d t he s i tua t i on a nd wa y wa s l e f t  ope n f o r t he Ame r i c a n  
d e l e ga t e s t o  c omp l e t e  a n d  s i gn a ge n e r a l  a r b i t r a t i on t r e a t y  
und e r  t w o  c ond i t i on s . 
F i r s t , t he ge ne r a l t r e a t y  wa s t o  i n c lu d e  t he sub-
s t a n c e  of t he f i r s t  Ar t i c l e  of t h e R o o t b i - l a t e r a l t r e a t i e s 
1 6  
o f  1 9 0 4 • Ar t i c l e 1 ,  " D i f fe r e n c e s w h i c h  ma y a r i s e  o f � 
l e ga l  n a t u r e , or r e l a t i n g t o  t he i n t e r p! e t a t i on o f  t r e a t i e s 
e x i s t i n g b e t we e n  t w o c o n t r a c t i n g p a r t i e s ,  a n d w h i c h  i t  may 
n o t nave b e e n  p o s s i b l e  t o  s e t t l e  by d i p l oma c y , s ha l l b e  r e -
t a r r e d  t o  t he pe rmane nt c ou r t  o f  a r b i t r a t i on e s t a b l i s he d  a t  
t he Ha gue b y  t he c on ve n t i on o f  t h e 2 9 t h  of . Ju ly 1 8 9 9 , p r o-
v i d e d ,  n e v e r t h e l e s s ,  t h a t  t he y  d o  n o t a f fe c t  t h e v i ta l i n-
t e r e s t s ,  t he i n d e pe nd e n c e , or t he h on or o f  t he t w o c on t r a c t -
i n g s t a t e s a nd d o  n o t c on c e r n t he i n t e r e s t s o f  t h i r d  par -
1 7  
t i e s •" T h i s a r t i c l e  t e nd e d t o  l i mi t a rb i t r a t i on t o  que s-
t i on a  of j u d i c i a l na t u r e  an d n o t i n  a ny s e n s e  t o  i nv o l v e  
��� o r .  R e l .  1 9 0 7 , p .  1 1 34 .  
Se e C ha pt e r V .  
1 7 F o r .  Re l .  1 9 0 7 , P •  1 1 34 . 
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qu e s t i on s  of  s t r i c t l y  na t i onal i n te r e s t s .  
Se c ond , t he ge n e ra l t r e a t y  wa s t o  i n c lude an 
e xpl a na t i on t o  t he .a f fe c t  t ha t  " i n  s i gn i ng t he ge ne r a l  a r-
b i tr a t i on t r e a t y , t he d e l e gate s of t he Uni te d Sta t e s de s i r e 
t o  hav e  i t  und e r s t o od t ha t  t he s pe c i a l  a gr e e me nt s  p r ov i d e d  
f or i n  t he Ar t i c l e  o f  s a i d t r e a t y  wi l l  b e  sub j e c t  t o  sub-
1 8  
mi s s i on t o  t he Se na t e  o f  t he Un i te d St a t e s "  Arb i t r a t i on 
wa s t hu s  fur t he r  l i m i t e d i n  c au s i ng t he d e t a i l s  o f  the o om-
pr omi s e  agr e e me n t  t o  a � c o r d  t o  t he law s and c on s t i tu t i on s 
o f  t he s e ve r a l  na t i on s . T hi s wa s an i mp or t ant que s t i on 
whi c h  c ou ld n o t  b e  ove r l o oke d by t he na t i on s o f  r e p� o �i c aa 
f orm of g ove r nme n t a t  t he Ha gue . C on s e que nt l y , t he Ama r i -
can de l e ga te s i n s i s t e d  r i gi d ly t o  t he c onfe r e nce  t ha t  c on-
gre s s i onal c on s e nt wa s c on s t i tu t i ona l l y  ne c e s s ar y  f or a ny 
1 9  
Ame r i can i s sue t o  b e  submi t t e d  t o  a r b i t ra t i on • 
T he s t a t e me n t  of t he c ompr omi s e  c lau s e  a b ove , 
whi c h  pr ov i d e s f or t he spe c i al a gr e e me n t  d e f i n i ng t he d i f-
f e r e nce s be twe e n  t he l i t i ga n t s a nd re s e rv i ng t o  t h e  Uni t e d 
S t a t e s Se na t e  t he pr i v i le ge t o  a d v i s e  a nd c on se nt t o  t he 
c ompr omi s e  a gr e e men t ,  ha s b e e n  wr i t t e n  i nt o s ome t we nt y-
f i ve arb i t r at i on t r e a t i e s  t o  whi c h  t he Uni te d S t at e s g ov-
20 
e r nme nt ha s b e e n  a par t 1  • 
i� l b i d .  
Sc ot t , � . � . , Am . Ad . a t  Se c .  Ha gu e , Ch oa t e  Ad . P •  XXI 
2° sc ot t , J. B . , Am . Ad . at Se c .  Ha gue , P •  40 . 
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T he c ompr omi s e  w a s c on s i d e r e d  a par t of t he 
21 
t r e a t y  • I t  i s  i n  fa c t  a n  a gr e e me n t w i t h i n  a t r e a t y  t o  
d e f i ne c l e a r l y  t he p o i n t s a t  i s sue s o  t h a t  a l l  p o i n t s 
f o r � i gn t o  t h e c on t r ove r s y may be e l i mi na t e d .  T h i s wa s 
i mp o r t a n t  a n d  w a s  t o  be f r ame d u n d e r gr e a te s t  c a r e  b e -
c au s e up on i t  d e pe nd e d  t he c o n s e n t  o f  t he g ov e rnme n t  a n d  
t he j u d ge me n t o f  t h e c ou r t . N o  s a t i s f a c t o r y  d e c i s i on c ou l d 
b e  r e a c h e d  u n l e s s  t he l i t i ga n t s had i t  d e f i n i t e l y und e r s t o o d  
j u s t  what t he d i spu t e i s  and w ha t i s  t o  b e  ar b i t r a t e d b e f o re 
t h e pane l of j u r i s t s .  A gr e e me n t  c e r t a i n l y  c ou l d  n o t e x i s t  
u n t i l  t he s e  ne g o t i a t i on s had t ake n p l a c e . 
Und e r  i n s t ru c t i on s fr om Se c r e t a r y  � o o t , t h e  
Ame r i c a n  de l e ga t e s pr e s e nt e d  t he Am� r i c a n  Pr o j e c t o f  I n t e r-
2 2  
nat i ona l Arb i t r a t i on • T hi s pr o j e c t o r  pl a n  o f  arb i t r a t i on 
c on t a i ne d an ar t i c l e  t o  t he e f fe c t t ha t  t he s pe c i a l a gr e e -
me n t  o r  c ompr omi s e  sh ou l d  b e  f r ame d i n  a c c o r d a n c e w i t h  t he 
laws a nd c on s t i t ut i on s  of t he s i gn a t or y s t a t e s .  T h ey , t he r e -
f or e , re gar d e d  i t  t he r i ght o f  an y n a t i on t o  s ubm i t t he a gr e e -
me nt t o  t he d e pa r t me n t  o f  g ov e r nme n t  ne c e s s a r y  f or t he f i n a l 
c on s e n t  and r a t i f i c a t i on w h i c h  i n  t he U n i t e d S t a t e s i s  r e -
2 3  
s e r v e d f or t he Se na t e  • 
T he s t a nd of t he Ame r i c an d e l e ga t e s wa s c l e a r a n d  
21 
2 2
I b i d .  
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unmi s t akab l e 24 • T he y  s ou ght  t o  e l i mi na te any mi sund e r-
s t and i ng s  t ha t  ar o se a t  t he c onfe r e nce and t ha t  m i g ht ar i s e  
i n  t ne fu ture . T he y  we r e  f or t he c ompr omi se and admi t � e d 
t he r i ght of t he s t at e  t o  t he s ame re s e rv a t i on .  T he a gr e e -
me nt re ga r d l e s s  of  t he ob j e c t i on s f � om m onar c hi a l  g ove r n-
me n t a had t o  b e  e f fe c te d  i n  a c c or dance  w i t h  t he c on s t i tu-
t i on of t he Uni t e d St a t e s .  A pr a c t i c a l  s i tu a t i on �a s pre-
s e nt e d  and t he on ly su c ce s s ful way re s te d  in  t he re c ogni t i on 
2 5  
o f  t hi s r i gh t  b y  t he p owe r s  pre s e nt a t  t he c onfe r e n c e  • 
Und e r  su c h  a n  a gr e e me nt t h e  Uni t ed S t at e s i s  n o  
2 6  
l e s s  b ound t han an y ot he r  na t i on • T he f orm of g ove rnme nt , 
whe t he r  r e pu� l i can or m onar c hi a l ,  make s n o  d i f fe r e n c e . T he 
c ompr omi s e  i s  n ot val i d  and b i nd i ng on e i t he r  o r  b ot h  g ov e r n-
me nt s unt i l i t  ha s be e n  a c ce p te d by t he de pa r tme nt of g ove r n-
me nt re qui re d by  t he c ons t i tu t i on or or gan of g ove rnme n t .  I n  
c a s e  o f  m onar c hi a l  f orm s o f  g ove rnme nt , i t  u sual l y  i s  t he 
e xe cu t i ve . I n  re pub l i can f orm s of g ove r nme nt , seve ral  b ra n c b e a 
u su a l l y  are  ne q e s s a ry t o  i nv a l i d a t e  t he c ompr �mi s e  a gre e me nt . 
T he se  are  mat t e r s  of c on s e qu e n c e , ye t of n o  c once rn t o  e i t he r  
c ont r a c t i ng g ov e rnme n t  s i n c e  t he i mp or t an t  t hi ng i s  t he a gre e -
me n t  whe t he r  a c te d  u p on by one or tw o or t hre e d e pa r tme nt s of 
g ove rnme nt s . T he Ame r i can d e le ga t e s re s te d  t he ma t t e r  of a gre a -
24 
2 5
sc ot t , J. B . , Am . Ad . a t  Se c .  Hague C onf . , p .  43- 4 4 .  
26 I b i d .  
I b i d . , P •  50 . 
58  
me nt  on  t ru s t  and fa i t h in  t he ac t i on of t he gove rnme n t s  
c once rne d t o  a ot a s  i t  wa s c on s t i tu t i ona l ly ne ce s s ary and 
e ach  a r r i v i ng at t he same c onclu s i on s re gard le s s  of t h e  
varyi ng s t e p s  t owa rd  the  one pur p o s e  · of al l arb i t ra t i on 
27 
• • • • • • • "Agre e me nt "  • 
T hi s re s e rva t i on wa s on ly a l e gi s la t i ve s a fe -
guard a gai n s t  e xc eut i ve u surpa t i on o f  p owe r . I t  i s  ve ry 
e a sy f or t he p owe r t o  be abu se d  and cau s e  t he na t i on t o  
be c ome par t i e s  t o  i n te r na t i onal c ontr ove r s i e s t hat  c ou l d  
e a s i ly be av o i de d by a sane a n d  r e a s onab l e .  f or e i gn p ol i cy . 
I t  wa s ne ce s s ary th at  t he c ompr omi se a gr e e me nt safe guar d 
a nd pr ote c t  t he s e emi ng r i ght s of t he r e publ i c  s i gnat or i e s ,  
but a s  a mat te r of prac t i c e i n  a l l  oa s e s of arbi t r at i on i t  
w ou l d  n o t  b e  n e c e s s a r y  t o  s ubmi t t he c ompr omi s e  t o  t he c on­
s e nt of t he c on s t i tute d au t h or i t y . F or e xamp le  i n  t he 
u n i t e d  S t a t e s ,  t ne Se na te  ha s n ot a lway s e xe r c i s e d  i t s  c on-
s t i tu t i ona l pre r ogat i v e  i n  gi v i n g i t s a d v i ce  and c on s e nt 
t o  c ompr omi s e  a gr e e me n t s t o  whi c h  t he Un i t e d  S t a t e s ha s 
b e e n  a par t y . I n  t he P i ou s  Fund Ca s e , t he f i r s t  c a s e  t o  
be submi t t e d  b y  thi s gov e rnme nt t o  t h e  Ha gue T r i buna l ,  n o  
c ompr omi s e  a gre e me nt wa s e v e r  submi t te d  t o  t he Se na t e . T he 
e v i d e nc e  i nd i c ate d t ha t  t he a c t i on of t he a dmi ni s t r a t i on 
d i d  n o t me e t  wi t h  d i s fav or or pr ote s t . Ye t ,  i n  t he ba ck-
27 I b i d . ,  P •  51- 5 2 .  
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gr ound t he r e wa s t he a c kn owl e d ge d r i ght o f  t h e  Se na t e  
a c t i ng i n  e xe cu t i v e c a pa c i t y t o  have a f i na l  c on s e n t t o  
28 
ma t te r s  of fu nda me n t a l  i mp or t a n c e  t o  t he c oun t r y a t  l a r ge • 
� he opp one nt s o f  t he c ompr omi s e  a gr e e me n t r a i s e d 
c on s i d e r a b l e  c r i e s o f  t h.e i n ju s t i c e s and i ne qua l i t i e s · o f  
t he r i ght o f  t he Uni te d S t a t e s t o  r e qu i r e  t h.e c o ns e nt o f  t h.e 
2 9  
Se na t e  t o  t he c ompr om i s e  • T hi s a r gume n t  w a s s h own t o  b e  
supe r f i c i a l a n d  u n f ou nd e d  i n  t h � te a r s o f  t he m onar c h i a l  
na t i on s .  I n  re a l i t y ,  n o  i n e qua l i t y c ou l d  e x i s t , s i n c e  
ne t he r  p owe r i s  b ound by t he c ompr omi s e  a gr e emen t u n t i l i t  
i s  a c c e p t e d b y  b ot h.  l i t i ga n t s .  N o  a gr e e m e n t  e xi s t s  wi t h ou t  
mu tua l i t y .  Un t i l t h.e n ,  n o  s pe c i f i c  ob l i ga t i on e x i s t s  w i t h  
r e f e r e n c e  t o  t h e  sub j e c t  of t he c on t r ove r s y .  H owe ve r ,  a n  
ob l i ga t i on d oe s  e x i s t  fr om t he ge ne r al ob l i ga t or y t r e a t y ,  
bu t n o  i n e qua l i t y c a n  e x i s t  unt i l  t he s p e c i f i c  qu e s t i on i n  
d i s pu t e  i s  b r ou ght t o  a c o n c lu s i on .  � h. i s s i tu a t i on c a nn ot 
a r i s e  wi t h ou t  t h e c o n s e n t  of b o t h  pa r t i e s ,  a n d  no n a t i on 
kn owi ngl y wi 1 1  c on s e n t· t o  an u ne qua l  and unfa i r o on t r a c t  
a gr e e me n t . Ev e n  i f  su c h  a n  a gr e e me n t s h ou l d  b e  c on c lud e d , 
t he r e w ou l d b e  n o  f ound a t i on f o r an a r b i t r a l  awa r d  and , c on-
s e que n t l y ,  n o  g ove r nme nt w ou l d  be b ou n d  by a " n o n- e xi s t e n t 
J u d ge me n t " .  T he a r gume nt s o f  t he Ame r i c a n  d e l e ga t e s we r e  
28 I b i d . , p .  4 3 .  
29 I b i d . , P •  5 0 . 
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c onv i nc i ng and had t he ge ne r a l  a rb i t r a t i on t r e a t y  �e e n  
e s tab l i s he d , t h e r e  i s  n o  d ou b t  t ha t  a r e se rva t i on ,  pr o-
te o t i ng t he par t i cul ar c on s t i tut i onal s i tu a t i on of t he 
Un i t e d  S ta t e s an d t he ot he r  re pub l i c s  of  t he w or l d , w ou ld 
30 
have be e n  i n s e r t e d • 
T oday i t  i s  c omm onl y  kn own t ha t  t he a t t i tude of 
t he Ame r i c an d e l e ga te s on t he c ompr om i se a gr e eme n t  wa s su s-
31  
t ai ne d b y  t he Pre s i d e nt and  t h e Sen a t e  of t he Uni t e d  S t a t e s • 
I n  a c tua l i t y ,  t he c ompr omi s e  agr e e me nt , a a
.
ha s be e n  s a i d , 
wa s wr i t t e n  i nt o  t he twe nt y- f i ve t r e a t i e s o f  a rb i t r a t i on 
ne g ot i a t e d by  Se cre t ary of S t a t e , El i hu R o ot , in t he l a s t  
ye ar s of hi s t e nure  wi t h  t he De pa rtme nt o f  S�a t a . T he c om-
3 2  
p r omi s e  c l au s e  app e a re d i n  t he f o l l owi ng f orm s 
" I t  i s  unde r s t o od t ha t  su c h  spe c i a l a gr e e me n t s 
on t he par t of t he Uni t e d St a t e s w i l l  b e  ma de  by  t h e  Pre s i -
d e nt o f  t he Un i te d St at e s ,  by  and wi t h  t ne a dv i c e  and c on-
s e nt of t he S e na t e  t he re o f . " T hi s  c l au s e  wa s suppl e men t e d 
b y  a s e c ond s t a t e men t whi c h  t e nde d t o  e l i mi na t e  t he fe ar s 
of  t he c ont r a c t i ng na t i on s t ha t  the y w oul d b e  b ound by t he 
c ompr omi s e  e v e n  t h ou gh i t  ha d b e e n  una c c e p t ab l e  by. t he Uni t e d  
St a t e s .  
" Su c h  a gr e eme n t s s hal l b e  b i ndi n g  on l y  w h e n  con-
f i rme d by t he g ove rnme n t s of t he h i gh c on t ra c t i ng par t i e s b y  
30 
I b i d .  
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a n  e x c hange o f  n o t e s . " T h i s  c l au s e  wa s unne c e s s a r y  s i n c e 
ne i t he r  p owe r c an be b ound t o  one a gre e me n t  u nl e s s  b o t h  
a r e . 
T he qu e s t i on o f  ob l i ga t o r y  ar b i t r a t i on w a s d e -
3 3  
b a t e d fr om Ju l y  1 6  un t i l  ab ou t  t he 5 t h  o f  Oc t ob e r • A v o t e  
wa s t he n  t ak e n  o n  t he sub j e c t  and t he s c he me wa s a c c e p t e d 
i n  t he c on fe r e n c e  b y  a v o t e  of m or e  t ha n  f our na t i on s t o  
one . T h i s v o t e  wa s i nd i c a t i v e  of t he au t h o r i t a t i v e  e xpre s-
s i on of t h e c onfe r e n c e  i n  fa v or of ge ne r a l  a r b i t r a t i on . - B y  
m any a t  t he c on fe r e n c e ,  i n c l u d i n g t he Ame r i c an d e l e ga t e s ,  
t h i s  v o t e  ma rke d t ne n i en p o i n t f or a r b i t r a t i on r a a o ne u  dur-
i ng t he Se c ond Ha gue P e a c e C on fe r e n c e .  
T h i s qu e s t i on o f  a ge n e r a l  ar b i t r a t i on t r e a t y  
wa s n o t  p r e s s e d  t o  una n i m ou s  v o t e  d u e  t o  t he f e a r  t h a t  Ga r -
many , wh o opp o s e d  i t , w ou l d w i t hd raw f r om t he c o n f e r e nc e . 
I n t he ory Ge rmany fav ore d t he i d e a  of ge ne r a l  obl i ga t ory 
a r b i t r a t i on , but in pr a c t i c e s he wa s opp o s e d and wa s un-
w i l l i ng t o  e n t e r  i n t o  a m on d i a l  t r e a t y . T he Ame r i c an d e l e -
ga t e s d e c i d e d  i t  wa s b e s t  t o  l e t a r b i t r a t i on r e s t  w he re i t  
a s  a d o c t r i n e w a s fav ore d by a v o t e  of f our na t i on s t o  one . 
I t  wa s e v i de n t t a a t  t he re w a s s ome we i gh t  t o  t h e  p la c e  o f  
a r b i t r a t i on w he n  s ome t h i r t y- t w o  o r  m o r e  na t i on s t o ok a s t and 
3 3 I b i d . , C h oa t e  Ad d r e s s  XXI - I I 
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f a v or ab l e  t o  a g� ne r a l  ar b i t r a t i on t r e a t y  • 
T he pr i n c i p l e  of obl i ga t ory a r b i t r a t i on wa s 
t hu s  e s t ab l i s he d , bu t n o t  wr i t t e n  i n  a ge ne r a l  ar b i t r a t i on 
3 5  
t r e a t y  a s  w a s  h ope d f or b y  t he Ame r i c a n  de l e ga t e s A 
ma j o r i t y of t he na t i on s a t  t h e  Hague sub s t a n t i a l l y fav ore d 
a nd h a d  d e t e rmi n e d  up on t he ge n e ral pr i n c i p l e s o f  a r b i t ra-
t i on .  A m i n o r i t y e x i s t e d , n omi nal l y  d i s p o s e � t o  a r b i t r a-
t i on ,  bu t u nwi l l i n g t o  b e  b ou n d by any ge ne r� l a gr e e me n t  on 
ar b i t r a t i on . T he Uni t e d  S t a t e s wa s am ong t he f o rme r , an d 
m or e  h op e f u l  na t i on s , and n e a r  t he cl o s e  of t he c o n f e r e n c e  
wa s wi l l i n g t o  y i e l d  i t s  p o s i t i on o n  ge ne r a l  a r b i t r a t i on 
i n  t h e s p i r i t o f  c on c i l i a t i o n . Ge rmany , a m on g  t he m i n o r i t y ,  
b l ocke d wi t h  he r s i s t e r  s t a t e , Au s t r i a- Hunga r y , t he e s t a b -
86 
l i s hme n t  o f  a ge n e r a l  a r b i t r a t i on t r e a t y  • / 
T h e mi n o r i t y ,  h owe v e r ,  w e r e  w i l l i n g t o  u n i t e  
w i t h  t he ma j o r i t y i n  a d e c l a r a t i on , unan i m ou s l y fav or i n g t he 
37 
p r i n c i p l e  o f  ob l i ga t ory ar b i t r a t i on • 
" T he c o nfe r e n c e , c o n f orm i n g  t o  t he sp i r i t of 
g o od unde r s t a n d i n g a nd r e c i p r o c a l  c o n c e s s i on s  whi c h  t o  t h e 
v e ry sp i r i t  of i t s d e l i b e r a t i o n s , h a s  d r awn u p  t he f o l l ow-
i n g d e c l a r a t i on ,  w h i c h ,  whi l e  r e s e rv i n g t o  e a c h  one of t he 
34 
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p ow e r s ,  r e p r e s e n t e d  t he b e ne f i t  o f  i t s  v o t e s ,  p e rmi t s  t h e m  
a l l t o  a f f i rm t h e pr i n c i p l e s w h i c h  t he y  c on s i d e r  t o  have 
b e a n  u na n i m ou s l y  a c c e p t e d , 
" I t  i s  una n i m ou s : 
" 1 . I n  a c c e p t i n g t he pr i n c i p l e  f o r ob l i ga t or y 
a r b i t r a t i o n .  
" 2 .  I n  d e c l a r i n g  t h a t  c e r t a i n  d i f f e r e n c e s a n d  
n o t a b l y  t h o s e  re l a t i n g t o  t h e i n t e r p r e t a t i on a nd a p -
p l i c a t i on o f  i n t e r na t i ona l c o nv e n t i a l s t i pu l a t i on s , 
a r e  s u s c e p t i b l e w i t h ou t  r e s t r i c t i on s . "  T h i s o p i n i on 
i n  e f f e c t  wa s t he r e gi s t e r i n g of t ne f a i lu re o f  a 
numb e r o f  p ow e r s  t o  f o rm a n  ob l i ga t o r y  m ond i a l  t r e a t y . 
I t ,  a l s o ,  r e a f f i rme d t he i r c on f i d e n c e  i n  a r b i t r a t i on 
38 
t o  s e t t l e d i f f e r e n c e s of a l e ga l  na t u r e  
On t h i s r e s o l u t i on t he U n i t e d  S t a t e s d e l e ga t i on 
f i l e d  t o  v o te . I n  p r i n c i p l e  t he r e p r e s e n t a t i ve s of t he 
U n i t e d  � t a t e s f a v ore d t he r e s o lu t i on , bu t d e c l i n e d  t o  t a ke 
a s t an d on a r b i t r a t i on t ha t  wa s a r e t r e a t  f r om t h e  f our t o  
one p o s i t i o n  o f  t h e n a t i on s a t  t he Hague al r e a d y  s e cur e d . 
T he U n i t e d  S t a t e s d e l e ga t e s , t h ou gh u nwi l l i ng t o  s i gn t he 
ob l i ga t or y  r e s o l u t i on , h ope d t ha t  t he c on fe r e n c e  w ou l d  b r e ak 
t h e � n a n im i t y  r u l e  a nd pe rm i t t he t h i r t y- t w o  na t i on s t o  e n t e r 
a s i n gl e  a r b i t r a t i on a gr e eme n t . Ar b i t r a t i on r e a c he d  i t s  h� gh 
38 I b i d .  
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p o i n t a nd w · . s t h or ou gh l y  i n gr a i ne d a t  a n  e s t a b l i s he d  
pr i n c i p l e  i n  t he t h ou g h t  a n d  i n t e n t i on s o f  t he na t i on s 
3 9  
o f  t b.e w or l d  
I n  o n l y  on e c a s e  d i d  t b.e c on fe r e n c e  a s sume a n  
4 0  
u n qu a l i f i e d  ob l i ga t i on t o  a r b i t r a t e  • A c onv e n t i on r e -
s p e c t i ng t he l i m i t a t i on o f  t he e mp l oyme nt o f  f o r c e  f or t h e  
r e c ove r y  o f  c on t r  c t  d e b t s wa s ad op t e d b e c au s e  o f  t he i n i t i -
a t i v e  of t he Ame r i c  n d e l e ga t e s ,  i n  wh i c h t he c o n t r a c t i n g 
p owe r s  " a gr e e  n o t t o  hav e r e c ou r s e  t o  a rme a f or c e  f or t h e 
r e c ove r y  o f  c o n t r a c t  d e b t s c l a i m e d f r om t h e g ove r nme n t  of 
one c ou n t r y  by t h e g ov e r nme n t  of an ot he r c ou nt r y  a s  b e i n g  
d u e  t o  i t s na t i ona l s . " An e x c e p t i on wa s ma d e  i n  t b.e u s e  
o f  f o r c e  up on t ne f a i lu re t o  u s e a rb i t r a t i on o r  subm i t t o  
t h e awa r d . 
T h e w ork o f  t he Ame r i c a n  d e l e ga t e s w a s of gr e a t . 
v a lu e  and r e c e i v e d  c on s e qu e nt app r e c i a t i on b y  b a r on d ,  
E s t ou r ne l l e s ,  d e l e ga t e , s e c on d  p l e n i p o t e n t i a r y  o f  F r a n o e a 
·· � he Ame r i c a n $ , i n  t ha t  f i n e  a nd pe a c e fu l  d i s c u s s i on o f  
s e v e r al m o _ t h s , have b e e n  s p l e n d i d ,  a nd t he y ou n ge s t  o f  a l l 
wa s c e r t a i n l y  my e m i ne nt f r i e nd , �r . C h o a t e , w h o d e fe n d e d ,  
w i t h  a l l  t he f or c e o f  h i s au t h or i t y a n d  t a l e n t , t he w o r k  o f  
3 9 s c o t t , J .  � . , Am . Ad . a t  Se c .  Ha gue C on f . , p .  · xv 1 1 .  
4 0 c o nv e n t i on Re s pe c t i ng t he L i mi t a t i on o f  F o r c e  f or 
t he R e c ove r y  of v on t r a c t  De b t s  i n  t he P r o c . o f  t he 
Hagu e  P e a c e  C on f . 1 9 0 7 , V .  1 ,  p .  6 2 0 . 
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t he maj or i t y a ga i n s t  t he cr i t i c i sm s  o f  Bar on Ma r s c ha l l  
( Ge rmany ) . I mu s t  c on t e nt my s e l f  wi t h  d e c la r i n g  t ha t  
Ame r i ca , a s  I have b e e n  c on s t an t ly pre d i c t i ng f or manr 
ye a r s ,  h a s ,  be y ond any d oub t , s ave d t he c o nf e r e n o e "4 1 • 
A ge ne r a l  o ou r t  o f  a r b i t ra t i on i s  t o  be  d i s-
t i ngu i s he d  fr om a ge ne r a l  a r b i t r at i on t re a t y .  U nde r t he 
f orme r ,  t he s c ope of ar b i t ra t i on i s  wi d e n e d  t o  pe rmi t an y  
nat i on t �  s e t t l e  i t s  d i s pu t e s be f or e  t he a rb i t r a l  c our t .  
Unde r t he � a t t a r ,  t he na t i ons a gre e t o  a s i ngle i n s t rume n t  
s i gni fyi ng t he c ond i t i on s whe r e i n arb i t r at i on may be  u s e d 
i n  t he se t t lt i ng of d i s put e s .  
Dur i ng t he e i ght  e lap s i ng ye a r s fr om 1 8 9 9 - 1 9 0 7 ,  
Ame r i c an i nt e r e s t  i n  t he i nt e rna t i ona l  c ou r t  o f  arb i t r a t i on 
t o ok on new f orm and d e t e rmi na t i on . I f  t he c onfe re nce  wa s 
n ot made a suc ce s s  i t s  fa i lu re wa s n o t t o  b e  a t t r i bu t e d t o  
Ame r i c a n  i r r e s p on s i b i l i t y .  Wi t h  t hi s  ne w spi r i t i n  mi nd , 
Se c re t ar y  of S t a te , El i hu R o ot , i n s tr u c t e d t he Uni t e d S t a t e s 
d e le ga t i on t o  t he c onfe re n c e  t o  b r i n g  a b ru t : "A d e ve l opme n t  
o f  t he Hague T r i buna l i nt o  a pe rmane n t  t r i buna l c omp o s e d of 
j u d ge s wh o a re jud i c i al o f f i c e r s  a n d  n ot hi ng e l s e , wh o are 
p a i d a d e qu a t e  s a la r i e s ,  who have no ot he r  oc cupa t i on ,  a nd 
wh o wi l l  d e v ote  t he i r  e n t i re t i me t o  t he t r i a l  an d d e c i s i on 
4 1 Re su l t s  of t he Se c .  Hague C onf . D oc . 4 ,  De c .  1 9 0 7 , 
s s .  of  ! n t . Re o . , p .  1 0 - 1 5 . 
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o f  i nt e r na t i onal cau s e s b y  jud i c i a l  me t h od s  an d u nd e r a s e n s e 
of  j ud i c i al  re s p on s i b i l i t y .  T he j u d ge s  sh ou l d b e  s o  s e le o t e d  
fr om t he d i f fe r e nt c ountr i e s t ha t  t he d i ffe re nt s y s t e m s  of 
law and pr o c e dure a nd t he p r i n c i pl e  l an gua ge s s ha l l  b e  fa i r l y 
r e pre s e n t e d . T he c ou r t  t o  be of su c h  d i gni t y ,  c on s i d e ra t i on , 
and rank t hat  t he b e s t  and ab le s t  jur i s t s  wi l l  a c ce p t  app o i nt-
me nt t o  i t  and - t ha t  t he w h o le w or l d  wi l l  have a b s olu te c on-
4 2  
f i da n c e  i n  i t s jud gme nt • 
I n  a c tua l i t y ,  t he s e i n s t ruc t i on s we r e  a n  e xpre s s i on 
o f  a ne w d a y , a n e w  orde r of  � ng s  f or t he wor l d  t o  c on s i de r .  
I n  t he new sy s t e m  of arb i t r a t i o� , jud i c i a l re s p on s i b i l i t y 
wa s t o  sub s � a nt i a t e  t he i r re s p on s i b i l i t y o f  t he o l d  pane l 
arb i t r a t i on ;  d e c i s i on n ow t o  re s t  on app l i c a t i on of t he l aw 
i n s t e a d  o f  a me re re spe c t  f o r t he i n te rnat i ona l  l aw of t h e 
day ; bu t t he ne w wa s t o  c ome , n ot t e a r i ng up t he ol d ,  but  
s t re n gt he n i ng i t  a s  an ot he r  a ge n c y  f or pe a ce in  t he � o r ld . 
L aw and ju s t i c e , i n s t e ad  o f  ne g ot i � t i on and c ompr omi s e , we re 
t he s t a n d a r d s t o  preva i l in  t he hand l i ng of a c a s e  b e f or e  t he 
a rb i t r a l  c ou r t . T he Ame r i c a n  i d e a  of a pe rma ne n t  c our t  ap-
pr ea c he d ve ry c l o s e ly wha t t he w or l d  ha s s e t  up a s  a "World  
4 3  
C ou r t  or Pe rmane nt C our t of  I n t e r na t i ona l Ju s t i c e " • 
T he d e l e ga t i on of t he U n i t e d  St a t e s ,  s h or t ly a f t e r 
: �F or .  r e l .  1 9 0 7 , P •  1 1 34 . 
d c o t t , J .  B . , Jud . ue t t . of I n t . Di s put e s ,  P •  4 3 . 
a r r i v i ng a t  t he c on fe r e nce , p r e s e n t e d a n  Ame r i ca n p l an i n  
r ou g h  d r a f t  f o r a �e r ma n e n t  c ou r t 4 4 • Mr . C h oa t e , f i r st 
d e l e ga t e o f  t he U n i t e d S t a t e s , i n  sp e ak i n g  of t he p l an , 
d e s i r e d  f or t ne w or l d  a pe r ma n e n t cour t an d n o t j u s t  a 
f r am e  w o rk f o r  t ne se l e ct i on o f  r e f e r e e s f o r .e ac h  pa r t i ou-
lar ca s e . I n  p a r t  he sa i d : " L e t us s e e k  t o  d e v e l o p e  ou t 
o f  i t  (T he Ha 5U e  .. : a ne 1 o f  1 8 9  9) a p e rmane n t  c ou r t wh i ch 
s na l l  c on s i s t o f  t e s ame j u d g&s , w h i c h  s ha l l  ay due he e d  
t o  i t s ow n d e c i s i on , 'I i c n  shal l s ...J e ak wi t h  t h e  au t h or i t y  
o f  t ne • Un i t e 4 V o i ce • o f  t he n a t i ons , a n d  gr a d u a l l y  bu i l d 
up a syst e m  o f  i n t e r na t i on a l  law , d e f i n i t e  a n d  pr e c i s e , 
.. b. i ch s ha l l c omm n d  t b. e app r ov a l  an d r e gu l a t e  t h e c on d uct 
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o f  t he na t i o n s "  • 
T he d e l e ga t i on of t ne U n i t e d S t a t e s  s ou g h t , i n  
t h e pr e s e nt i n g o f  t hi s  p la n , t o  d e v e l ope a pe rmane n t  c our t 
o f  a r b i t r a l  j u s t i ce w i t h ou t  a l t e r i n g t he Pe rma ne n t  Pan e l 
of 1 8 9 9
4 6
• T ne ne w c our t was n o t t o  su pp l a n t t he c o ur t o f  
1 8 9 9 , b u t  was t o  supp l e me n t  i t .  T he we akne s se s  o f  t he o l d  
p a n e l ;e r e  t o  o e  r e me d i e d  i n  t he ne cour t o f  ar b i t r a l  j us-
t i c e • S i d e  b � s i d e  , t he r e wa s t o e x i  s t t w o  i n s t i t u t i  on s 
w o rki ng f or t he p e ace of t ne w o r l d . Each w a s t o  e x i st f or 
!�F or . '{e l .  1 9 0 7 , p .  1 1 7 8 . 
4 6 sc ot t , J .  B . , am . Ad . a t  Se c ond Ha gue C o n f . , .  P •  8 1 .  
Sc o t t ,  J .  B . , Ju d . S e t t . of I n t . Di sp . , p . 3 1 .  
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a na t i on t o  c h o o s e  a c c o r d i n g t o  t he na t u r e o f  t h e  c o n t r o-
ve r s y .  
T h e Ame r i c a n pr op o s a l wa s f a v o r a b l y  su pp or t e d  
by t ne d e l e ga t e s f r om Fr a n c e , G r e � t  B r i t a i n , a n d Ge rmany . 
T he p r o j e c t  a s  a c tu a l ly f r ame d i n  - i na l . c t  o f  t he c onv e n ­
t i on wa s t he r e su l t  o f  t he j o i n t w o rk of t he s e  t hr e e de l e ­
ga t i o n s . Ea c h  o f  t he s e  n a t i on s ma d e  a c o n t r i bu t i o n t o  t he 
c ou r t a n d  t hu s  a d v a n o e u  t h e pea c e  o f  t he w o r l d  one s t e p 
t owa r d  t ne a c t u a l  s u J s t i tu t i n g o f  l aw f o r war 4 7 • 
B r i e f l y ,  t ne c ou r t  wa s c om.._J o s e d o f  j ud ge s ,  p a i d  
6 , 0 0 0  f l or i n s  a ye a r , t o  me e t  i n  or d i na r y a nd e � t r a or d i n a r y  
s e s s i on s  a s  t he bu s i ne s s  b e f o r e  i t  d e ma n d e d . I n  i t s  e s s e n­
t i a l  n a t u r e , t he c ou r t ha d t w o  ou t s t a nd i n g c ha r a c t e r i s t i c s . 
F i r s t , t he c ou r t  wa s pe rma ne n t  an d d i d n o t have 
t o  be c on s t i t u t e d f or an y and e v e r .; c a s e b r ou gh t  b e f o r e  i t .  
� he j u d ge s on t he c our t we r e  pe r�a n e n t  and i f  n o t a t  w o rk on 
a c tua l o a s e s ,  1 e r e  ke p t  bu s y  c o l l e c t i n g  a n d  c od i f y i n g  a r b i ­
t r a l  pr o c e du r e . 
Se c o n a , t he c o ur t wa s fr e e  a nd e a s y  o f  a c c e s s . 
T ne c ou r t b: a d  ·. i d e j u r i a d i c t i  on a n d  w a s  r e a d y  t o  r e c e i ve t h e 
d i s  u t e  o f  an y gr ou p o f  n a t i on s v i t t1 ou t  any a d d i t i o n a l  e x­
p e n s e . T ne u s e o f  t u.e c ou r t d i  n o t i n c r e a s e t he e ... _ e n s e o f 
t he c ou r t  t o  t n.e l i t i ga n t s t o - d i s_ u t e , bu t i n  ge ne r a l  .: a s 
- 7 .: or . · e 1 . 1 S 0 7 ,  p . 1 1 7 S .  
5 9  
a s sume d b y  t L 9  s i gn a t ory p o� e r s  a d he r i n � t o  t he c ou r t . � he 
c o u r t  wa s t o  s e rve t . e na t i �n s  o f  t ne � . or l d  a nd i t  mad e n o  
d i f � e r e n c e whe t ne r  t 1e na t i on s we r e  l a r ge or s mal l . i t h  
p r a c t i c a ll y  n o  d i f f i c u l t y , t he c ou r t  c ou l d  be a s s e mb l e d 
a n d  a ca s e  c on s i d e r e d  w i t h ou t  a n y  i mme d i a t e  e xp e n s e . T h i s 
a r r an ge me n t  h a d  i n  i t  t he p o s s i b i l i t y o f  f r e qu e n t  u s e o f  t h e 
c ou r t  s o  t ha t  i n  t i me a r e d r e s s  of gr i e v a n c e s  t h r ou g h  t h e 
c ou r t  wou l d  b e  t a ke n a s  a na t u r a l  c ou r s e . T hi s p l a n wa s ,  
a s  a w h� l e , a r e ma � kab l e  a d v a n c e  i n  t h e i n t e r n a t i ona l c o u r t  
i d e a  c on s i d e r i n g t ha t  pe rmane n c y wa s a b a n d one d a t  t h e  F i r s t 
4 8  
Ha gu e  Pe a o e  U o nfe r e n c e  • 
T h e c o n fe r e n c e  u n a n i m ou s l y a gr e e d up o n  t ne fu n c -
t i on ,  or ga n i z a t i on , an d pr o c e a ur e  of t he c ou r t , bu t wa s 
unab l e  t o  r e a c h  an a gr e e me n t  o n  t h e  me t h o d o f  c r e a t i n g a n d 
4 9  
s e l e c t i n g t he j u d ge s T he me an s o f  d e t e rm i n i ng t he j u r i s t s  
o f  t he c our t wa s t he m os t  c omp le x a n d  d i s tu r b i n g pr ob l e m  o f  
t he c on f e r e n c e . I n  i t  t he c o n f e r e n c e  fa i l e d  t o  a gre e a nd 
on l y  a f r ame w o r k  f or a c ou r t e xi s t e d .  � he i n t e r e s t s  of 
t he l a r ge a n d  s ma l l  s t a t e s s e e me d  d i ame t r i c a l l y  opp o s e d  a n d  
a c o n f l i c t w h i c h  t hr e a t e ne d  d e f e a t  r e s u l t e d . � s a wh o l e  t h e y  
mi sun d e r s t o o d w h a t  t h e i r i n t e r e s t s  we r e  a n d t he m o t i v e s e a c h  
s h ou l d  have i n  s e t t i n g up a c ou r t  t h� t  w ou l d  b e  j u s t  a n d  
4 8 I b i d . , P •  1 1 7 6 - 7 7 . 
4 9 s c o t t ,  J .  � . , Am . A d d . a t  Se c .  Hague C on f . , P •  1 9 . 
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e qu i t ab l e  t o  a na t i on re ga r d le s s  of s i z e .  A c onf l i c t 
r e su l t e d .  
I n  t he w or l d , a t  l a r ge , t he re we re a s ma l l  num-
b a r  o f  l a r ge na t i on s  and a l a r ge numbe r of sma l l  n at i on s , 
e a c h  d e s i r ou s  of a pl ace  on t he b en c h  of t he c our t .  T h e  
ar gume n t s and  b l o cke d i n te r e s t s o f  e a ch gr oup i n t e r l o cke d 
a t  var i ou s t i me s , bu t a s  a w h ol e  we re r e s pe c t e d  and  re ga r d -
a d  a s  s i nc e re by  t he le ade r s  o f  t he opp o s i ng f a c t i on s . l f  
e ac h  s t at e  w a s t o  hav e an e qual v o t e  i n  t he s e l e c t i on of 
t he j u d ge s a s  wa s d e s i re d  b y  t he
· 
sma l l s t a te s ,  t he n  a jud i -
o i al a s s e mb l y wou l d  e xi s t  i n s t e ad  of a c ou r t . Su o h . a p l a n  
wa s unw i s e , s i nce  t he c h o i c e o f  t ne j ur i s t  w ou l d  c on se que n t -
l y  r e s t  wi t hi n  t ne j ur i s d i c t i on o f  t he sma l l  nat i on s . �he 
l a r ge r na t i on s  we re u nwi l l i ng t o  a c ce pt su c h  a plan and sub-
j e c t t he i r  l a r ge r  i nt e re s t s  t o  t he c on t r o l  of  a c ou r t  d omi -
na t e d  by  t he sma l l  na t i on s .  Un t he o t he r  hand , t he l ar ge r  
nat i on s  o f  the  w or l d  d e s i re d  peTmane nt s e a t s on t he c ou r t  
be n c h.· t hu s  pr odu c i ng a d i s t i nc t i ve i ne qua l i ty una c c e p t ab l e 
t o  t he sma l l  n a t i on s . � he na t i ons of t he w o r l d  we r e  i n  
d e ad l o ck an d n o  c omp r omi se  wa s ab le t o  pry ope n a le e way 
b y  whi c h  t he l i ght of agre e me n t  c ou l d  s m o ot h t he d i f fe re nce s 
s o  a b rup t ly pr e s e n t e d ove r  t he c r e at i on an d t he e l e c t i on of 
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jud ge s t o  t he c our t • 
50 I b i d . 
., 1  
T h e d e l e ga t e s of t he Uni t e d  S t a t e s o n  t h e 
qu e s t i on o f  t he e l e c t i on o f  j u d ge s had n o  s e l f i s h i n t e r -
e a t s  a n d  we r e  u nu s u a l l y  b r .oa dmi n d e d i n  t h e i·r appr oa c h  t o  
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t he pr ob l e m  • I t  wa s a qu e s t i on o f  supe r i or e va lu a t i on 
of t he i n t e r e s t s  an d n e e d s  o f  t ne w or l d . T he c ou r t  w a s 
t ne age n c y  n e e d e d  b y  t n e w or l d , a nd t he Ame r i c a n d e l e ga-
t i on wa s w i l l i n g t o  p l e d ge i t s  f a i t h  t o  a ny e xt e n t f o r t he 
e s t ab l i s hme n t  o f  t he c our t .  I t  wa s o f  n o t gre a t  c on c e r n 
t o  t he r e pre s e n t a t i ve s of t he U n i t e d S t a t e s t ha t  t he 
Ame r i c a n  na t i ona l i t y b e  re p r e s e n t e d on t he b e n c h .  T he 
o our t , t h oug h t  t he de l e ga t e s of t he U n i t e d S t at e s ,  s h ou l d  
c ome f i r s t  a nd la t e r  on t he j u d ge s o ou l d  b e  f ound o n  a 
b a s i s o f  f i t n e s s  and kn ow l e d ge o f  t he gre a t  j ud i c i a l s y s -
t a m s  o f  t he w or l d . B r oad l y  i n t e rpre t e d , t h i s s t and , wh i c h  
wa s a v e r y  pr on ou n c e d s t e p  f or one o f  t h e w or l d ' s  gr e a t e s t  
n a t i on s t o  t a ke , d i d  s h ow t he e x t e n t  t h e  Ame r i c an d e l e ga t i on 
wa s wi l l i n g t o  go f o r t he s a ke of a rb i t r a l  se t t l e me n t  o f  
. 5 2  
ju d i c i a l d i s pu t e s 
T he pr ob l e m  of c r e a t i n g  a n d  s e l e c t i n g t he j u r i s t s  
wa s on ly pr ov i s i ona l l y  s o lv e d . T he Un i t e d  St a t e s ,  a l o n g  
wi t h  t he o t he r  n a t i on s a t  t he c o n fe r e n c e , a c c e p t e d t lle fr ame 
w o rk of t he c our t a s a gre e d  up on . T he me t n od a n d  pr o c e du r e 
;�I b i d . , P• 9 - 1 2 .  
Sc o t t , J .  B . , Am . Ad d . a t  Se c . Ha gue C on f . � P• XXI I - I I I .  
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f o r t he e l e c t i on of t he j u d ge s wa s l e f t  t o  t he na t i on s 
5 3  
t o  w o r k  ou t ihe p r ob l e m  b y  ne g o t i a t i on • 
A s  a r e su l t of t he Ame r i c a n  pr op o s a l , a r b i t r a-
. t i on me r ge d  i n t o j u d i c i a l  s e t t l e me n t o f  d i s put e s .  A r b i -
t r a t i o n  i n  i t s h i s t or i c f or m  i s  t o  b e  d i s t i n gu i s he d f r om 
t he ad j u s t me n t o f  a d i s pu t e  b e f o r e  a pe rmane n t  a r b i t r a l 
c our t .  U su a l l y  a r b i t r a t i on a s s ume d t he f o rm o f  a c omp r o-
m i s e  a gr e e me n t , d i p l oma t i c a l l y a r r i ve d  a t  on a gi v e - an d-
t · ke b a s i s ,
. 
f r om t h e d e c i s i on o f  a n  a r b i t e r , a n e u t r a l  
t o  e i t he r  l i t i gan t .  At t i me s t h e s y s t e m o f  a r b i t r a t i on 
a s sume d t h e f o rm of an a r b i t r a t i on t r i buna l wh i c h  by na t u r e  
m i ght b e  a c ou r t . A c ou r t  o f  t h i s t y p e , h owe ve r ,  awa r d e d 
t he d e c i s i on n o t on t h e a pp l i c a t i on of i n t e r n a t i ona l l aw 
t o  a d e f i n i t e  i s su e , bu t c omp r omi s e d i t  on t h e  b a s i s  o f  
t he r e s p e c t  f or l a w .  T h i s s e e m s t o  b e  a n  ou t s t a n d i n g  d i f-
f e r e n c e  a n d d i s t i n gu i s h e d  t .1e c t i o n o f  a pe r ma ne nt ar b i -
t r a l c our t fr om a n  a r b i t r a t i on t r i b una l s e t u p  f o r a p a r -
t i cu l a r  c a � e . T he y  we r e  i n  e f fe c t  tw o d i s t i n c t  s y s t e m s . 
Mu tual l y , t h� t w o  me t h o d s  a i d  o n e  an ot he r an d c o- e x i s t  i n  
t h e b e t t e rme n t  o f t �  p e a c e ful r e l t i on s b e t we e n  t he na t i on s 
54 
of t he w o r l d . 
H owe v e r , t he r e w i l l  a l w a y s  b e  p o l i t i c a l  i s s ue s , 
5 3  
5 4  c o t t , J .  B . , Jud . Se t t . of I n t . Di sp . , .P •  1 24 . 
I b i d . ,  P •  3 6 - 3 7 . 
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a s  S c o t t  e xp r e s s e s  i t , w h i c h  c a n  be s t  be s e t t l e d  b y  
t he g i v e - a n d - t  k e  me t h o d . T he s e  c on t r ov e r s i e s  a r i s e 
a c c o  d i n b t o  S c o t t , t he _ ub l i o t a ke s a p o s i t i on ;  f o re i gn 
r e l a t i on s b e c ome e mb i t t e r e d . I t  u s u a l l y  i s  a ma t t e r  of 
pe a c e fu l  a d j u s t me n t  i f  d i p l oma c y  fa i l s  b y  a r b i t r a t i on o r  
a r e s o r t  t o  me t h od s  o f  c oe r c i o n  a n d  f o r c e . T h e la t t e r , 
f or c e , i s  u n d e s i r ab l e  un d e r a n y  c on d i t i on .  Arb i t r a ti on 
i s  t he a l t e rna t i v e  t o  ge t t he s e  c on t r ov e r s i e s ou t of t he 
way , n d  a s  a r oc e s s  o f  a d j u s t me n t  mu s t  b e  r e t a i n e d  t o  
t a ke c a r e  o �  t n e s e d i s pu t e d  qu e s t i on s  of p o l i c y . a s  a 
ma t t e r  of f c t , t h e s e  que s t i o n s  o f  p ol i c y  on a c l e ar 
b a s i s o f  h on or a nd j u s t i c e  a re ma t t e r s  o f  l aw i n  t h e  b e -
g i nn i n g , bu t - e o ome , b y  d e l a y  a n d  m i sma n a ge me n t , d i s t u r b -
i n b � o l i t i c a l  qu e s t i on s f o r . h i c n  me n a re le d t o  d i e  f o r .  
T h e na t i on s  of t he -. .  or l d  have n o t ye t d e t h r one d t he i r G o d , 
t he G o d o f  F o r c e , and supp l a n t e i t  ;• i t n  t 1e m o r e  s e n s i b le ·  
a n  huma ne r e c our s e  t o  l a w .  L i ke a g i a n t  i t  s t a l k s  i n  t h e 
w o r l d  a n d s e e k s  t o  t a ke t e l a c e o f  r e a s on i n  s u bm i t t i n g  
t he s e t r yi n 0 .u e s t i on s  t o  a j u d i c i a l  c our t .  T he y  a re sma l l  
. 
a. d o f  l i t t l e  s i gn i f i c a n c e  i n  t �e b e gi nn i n g an d c a n  b e  au t o-
m a t i c a l l y s e t t l e d  by l aw w i t h ou t  t he w or l d  kn owi n g  b ou t  
t he m . N o t a l wa y s a d j u s t e d i n  t he i r i n f a n c y  b y  l aw , t he s e 
que s t i on s  b e c ome i n f l ami ng p o l i t i c a l  i s s u e s ,  an d t h e  o l d  
7 4  
f o rm o f  t h e c omp omi s e  a rb i t r � t i on i s  t he b e s t  and m o s t  
p r a c t i c a l  wa y o f  s e t t l i n 0  pe a c e a b l y t he c o n t r ov e r s y. An 
I n t e r na t i ona l C ou r t  of . r b i t r a l  Ju s t i c e i s  a n e c e s s ar y  
c om_· l e me nt of "Ar b i t r a t i o n " 5 5 • 
I n  t e r n a  t i on a 1 1  y , t he r e su 1 t s o f  t he Se c o n  d 
Ha gu e  C on f e r e n c e  we r e  i gn i f i c a n t .  I t  i s  p o s s i b l e  t o  
s t a t e  s ome c ha n Je S t ha t  h a d  t a ke n p l a c e  i n  t he s p i r i t o f  
t he n a t i on s  o f  t h e w or l d  t o . ·a r d  one an o t he r ,  a n d  t h.e a c -
tu a l  a c c om_ l i s hme n t a o f  t he c on fe r e n c e . 
F i r s t ,  t he f oundat i on wa l a ye d f or a pe rma -
n e n t  c ou r t o f  a r b i t r a l  j u s t i c e a nd t he � r o c e du r e  wa s a gr e e d  
o n  b y  w h i c h  an y numb e r of p owe r s  m i g h t  a gr e e on t h e  p r o j e c t  
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o f  t he c o nv e n t i on and s e t u p  a c ou r t • 
Se c o n d , i t  wa s f ound t ha t  a pe rman e n t  c ou r t  o f  
a r b i t r a l  j u s t i c e  wa s a n e c e s s a r y  c omp l e me n t  t o  a r b i t r a t i on . 
T h i r d ,  f or t y- f ou r  n a t i on s  h a d  l e a r ne d t o  t ru s t 
a nd l i v e f ou r  m on t h s  p e a c e a b l y  t o ge t he r .  
F ou r t h ,  n- t i on s  un d e r s t o od e a c h  o t h.e r  a s  n e v e r  
b e f o r e .  
F i f t h ,  t h.e a t t e n t i on o f  t he w or ld wa s c a l l e d t o  
p r i n c i p l e s o f  pe a c e , l a w ,  and j u s t i c e . 
S i xt h , t he n a t i on s r e n e  . .  e d  t h e i r  f � i t h  i n  a r b i -
5 5  
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t r a t i on a s  s e e n  i n  t he v o t e  of t he c onfe r e n c e  on ob l i ga­
t or y  a r b i t r a t i on .  
S e v e n t � a n d  f i na l , t ne c on f e r e n c e  c on c lu d e d  
t h i r t e e n  c onve n t i on s , tw o d e c l a r a t i o n s , one r e s o lu t i on , 
and f i v e v o eux , al l i n  t he i n t e r e s t  of t he be t t e r  r e l a ­
t i on s  o f  ma nk i nd . 
7 6  
CHAP T ER I V 
T he Un i t e d  � t a t e s U s e  of t he Ha gue C our t of �r b i t r a t i o n  
T h e U n i t e d � t a t e s h a s b e e n  t ne p l a i nt i f f i n  f ou r  
c a s e s sub m i t t e d  b ,/  i t  t o  t he H a gu e  C ou r t  o f  Ar b i t r a t i on .  
T he c ou r t , a s  d e t e rmi ne d f or e a c h  c a � e , · . a s  se l e c t e d  fr om 
t h e P e rmane n t  Pane l o f  1 8 9 9 , a n d  t n ou 5 h  a t r i buna l of a t e m-
p o r ar y  n a t u re , · a s a b l e  t o  r e n d e r i n  e �  c h  o a . e d e c i s i on s  o f  
e qu i t y , ju s� i c e , a n d r e s p e c t  f o r l a w . T he s p i r i t o f  t he 
Ti n i t e  � t a t e s wa s ami c a b l e  an d c o n c i l i a t o r y . i t h l i t t l e 
d i f f i cu l t y e n d r � s t fu l  e '" s e  t h.e c a  e s ,  t o ·. h i c h  s h e wa s a 
, ·  r t y , we r e  i nd i c a t i v e o f  he r s i n c e r i t y a n d  f a i t h  i n  t h e  
Pe r ma ne nt Pan e l of t ne H a gu e . T he Un i t e d  S t a t e s ,  i n  e a c h  
o f  t he s e  f ou r  c a s e s ,  d e s i re d  he r d i s �u t e s t o  b e t e s t e d  i n  
t he l i g h t  o f  r e a s on a nd fa i r n e s s  t o  t he na t i on s wi t h  w h om 
s he h a d  c o n f l i c t i n g i n t e r e s t s . 
T he f o u r  c a s e s submi t t e d  b y  t he Un i te d S t a t e s 
ar e a 101 f o l l  ow s : 
( l ) T he P i ou s Fun d  C a s e  
b e t we e n  
.e x i c o  a n d  t h.e Un i t e d  St a t e s 
De c i d e d , Oc t ob e r  14 , 1 9 0 2 
( 2 ) T he Ve ne zue l a  P r e f e r e n t i a l  Ca s e  
b e t we e n  
Ge rmany , G r e a t  B r i t a i n ,  I t a l y ,  a n d  Ve ne z ue l a  
a nd 
Uni t e d S t a t e s ,  Me x i c o , �pa i n , F r a n c e , Be l g i �m 
N e t he r l and s , Swe d e n a nd N or w�y 
De c i d e d , Fe b rua r y  2 2 ,  1 9 0 4  
( 3 )  
( 4 ) 
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N o r t h  t l a n t i c  C oa s t F i s he r i e s  C a s e  
b e t ue e n  
Gr e � t  B � i t a i n  a nd t ' e U n i t e d  � t t e s  
De c i d e  d , e _ t e mb e r  7 , 1 9 1  0 
Or i n o c o S t e am s h i p  C om2a n y  C a se 
o e t . e e n 
n i t e d  S t a t e s an � e n e z u e l a  
De c i d e  d , Oc t o be r 2 5 ,  1 9 1 0 
T he P i ou s  Fun d  C a s e  
(Me x� c o  v s  Un i t e d  S t a t e s ) 
� i  ... e f i r s t c a s e  su bmi t t e d  b �,. t h.e Uni t e d S t at e s 
or an y o t he r  n a t i on t o  t n e P e rma n e n t C our t of A r b i t r a t i on 
1 
w s t h e « p i ou s  �"'un a  C a s e  of t n e  O& li f o r n i a s "  • T he U ni t e d 
· t a t e s i n  t h i s d i s  ... u t a  w a s t 1e la i n t i f .' a nd .l.l·le x i c o  t n e  
d e fe n d  ... n t . 
't·he c a s e  , . il i c n w a s o f  mu c n i .u t e r e s t t o  t u e 
n i t a - &:� t a t e s nd t o  · t e · o r l a. t l a r b e , or i g i n a t e d  du r i n g · 
t . e  l . t t e ... '"' r t  o f  .t he 1 7 t h U e  t u r :, r na t . e  f i r s t hal f o f  
t e 1 8 t n  v e ntur - . � o n a t i on s h a d  be e n  m � d e  of a m  s s i on , r y  
t · e  b p a n i s t wu b j e c t s  f or t .t e  s p r e a and c a r r y i n g on 
0 r i s t i "' .1 i t .l 1 n t b. e C a 1 i f or n i s • I n t h i s r e g i on , a t t L.a t 
t i me , al l .lJ e o_ l e 7e r e  i a t  . e n s e .. � c e p t  t .  e C a t h o l i c s ,  a nd t J.e 
fu nd , a r i  si 1 5  f om t e d on.a t i  e n s , a s  t o  b e  u s e d  i n  bu i l d -
2 
i n 5 up C a t h o l i c i s m • 
� ue que � t i on w a s n o t p o l i t i c  1 ,  b u t  e x c l u s i v e l y  
o n e  o f  c 1a r i t ; , mi s s i o a r �  z e a l , n d  r e l i gi on . � he v a s t  sum 
1
:;;) c o t t , J .  J:S . , Ha gu e  C our t Re _ or t s ,  P •  1 7 . 
,;. I b i d . 
o f  � 1 , 7 0 0 , 0 0 0  wa s gi v e n b y  t he s e  Spa n i s h  e n t hu s i a s t s t o  be 
d e v o t e d t o  G o d a s  t h e S o c i t y o f  J e s u i t s  d e e me d  w i s e  and d i -
3 
r e c t e d  a s  a t ru s t  f o r t �e � p r e ad i ng of t he G o s pe l  • 
T h e t ru s t wa s a c c e p t e d a nd u n t i l  1 7 6 7  t he J e su i t s , 
a s  i t s  t ru s t e e s ,  a d mi n i s t e r e a t h e fu n d s f o r  t h e  s pr e a d  of 
4 
t h e C a t h o l i c  f a i t h  • Due t o  i n t e r na l  d i s t u r b a n c e s ,  t he 
J e s u i t s  we r e  s h o r t ly e __ p e l l e a f r om ·t h i s t e r r i t o r y , wh i c h 
n ow ;:a s c al l e d  Ne w · ... a i n ,  an a t he fund w a s a d m i n i s t e r e d  b y  
t h e r e p r e s e n t a t i v e s of t h e Spa i n i s h  M o n a r c h y .  ! n  t he me an-
t i me , Me xi c o  u nde r Sa nt a  Ann a �a d  a c h i e v e d i n d e p e n d e n c e  a n d 
b. a. d  a s s ume d } o s s e s s i on of th e fU nd . l n  1 8 4 2 ,  t he g ov e r n-
me n t  o f  �e x i c o  d e cl a r e d i t s  i n t e n t i on t o  s e l l t h e  t r u s t  a nd 
r e t a i n  t he i n t e r e s t , s i x  pe r c e nt a � e a r , f or " t h e c onv e r s i on 
5 
o t  t he s a v a ge s o f  C a l i f or n i a "  • T h e g ov e r nme n t  of Me xi c o  
wa s n o t a _ r o j e c t or of t he C hr i s t i a n Re l i g i on a nd t he f u n d s 
we re k e p t  i n  t r u s t e e s hi p  f or pur p o s e s o f  g ov e r nme n t a l  r e l i g-
i ou s e v a n ge l i sm . 
I n  1 8 4 8 , t he r e g i on of t he u p p e r an d l owe r O a l i -
6 
f o r n i a s  wa s c e d e d  t o ·  t b.e U n i t e d  S t a t e s • A s  r e s u l t  o f  t h i s  
c e s s i o n of t e r r i t o r y , t he Me xi c a n g ov e r nme n t  c l a i me d  t ha t  
t he r e g i on wa s due n o  l on ge r t he s e r v i c e s mad e  p o s s i b l e b y  
:I b i d . 
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t ' e fun d s o f  t he Spani s h  d on or s .  Ac c or d i n gly , t he Me xi c an 
g ove rnme n t  re fus e d  t o  _ ay t he gua rd i an s  o f  t he c hu r c h  t he 
i n t e r e s t  w h i c h  had a c c rue d a f t e r t he r a t i f i ca t i on of t he 
t r e a ty . Le gal l y , t he ce s s i on of t h e  Cal i f or n i a s  d i d n ot 
b re ak t he c l a i m s f or t he u se of t he fUn d  i n  the re g i on , 
bu t i n  a c tu a l i t y i t  re mai n e d  t he s am e a s  b e f or e . T he l e ga l  
que s t i on ,  h owe ve r ,  wa s one o f  p r i vate  law wh i c h  a t  t he t i me 
7 
wa s n o t r e c ogn i z e d  b y  the  Me x i c a n  g ove r nme n t  • 
An appe a l  wa s made b y  t he c hur ch i n  t h e  Ca l i f or-
n i a s  t o  t he g ove rnme nt of t he u ni t e d S t a t e s f or ju s t i c e i n  
8 
re g r d  t o  t ne fu nd s • T he c a s e  wa s submi t t e d  b y  t he t w o  
g ove r nme n t s t o  a mi xe d  c omm i s s i on de t e rmi ne d b y  t he c onve n� 
t i on of 1 8 6 8 . Una b l e  t o  a gr e e , t he ca s e  wa s re f e r re d  t o  t he 
umpi r e , Edward � h or t on ,  wh o de c i de d  t he awa r d t o  t h e  e xt e n t  
o f  twe nt y- one annu i t i e s o f  y4 3 , 0 5 0 . 9 9 i n  fav or o f  t he Uni t e d  
S t at e s .  � hi s awa r d  wa s a c ce pt e d b y  b ot h  g ove rnme n t s an d 
wa s pa i d  b y  t he Me x i c a n  g ove rnme nt un t i l  �e b ruary 1 8 6 9 . Ac-
c o rd i n g t o  t he e xi can g ove r nme n t , t he pa yme n t  of �'e b rua r y  
1 8 6 9  wa s f i na l  and  t he l a E t  ob l i ga ti on t o  t he c hur c h  i n  t he 
Ca l i f or ni a s . Aga i n , t he he ad of  t he c hur c h  appe al e d  t o  t he 
g ov e rnme nt  o f  t he u ni te d �t a te s  and t hr ough ne g ot i a t i on of 
t he S t a t e De pa r t me n t ,  a c ompr omi s e  wa s a gre e d  up on in wh i c h 
7 I b i d . , P •  1 9 . 
8 I b i d . ,  P •  1 .  
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t he d i s pu t e  wa s t o  b e  re fe r r e d  t o  t h e H a gu e  T r i bu n a l  f or 
j u d g e me n t
9
• 
T h e c a s e wa s c a ll e d b e f o r e  f i ve · n on - c i t i z e n  
m e m b e r s  o f  t he Ha gu e  Pan e l ,  n ame l y , He nn i ng Ma t z e n ,  E d -
wa r d  Fr y ,  . a r t e n s , T . M .  c .  A . A s s e r , an d A .  F .  De Sav a r -
1 0  
l um L o hma n • T h e t r i bunal wa s i n  s e s s i on· f r om Se p t e mbe r 
1 5  , 1 9  0 2 , u n t i l  Oc t  o b e  r 1 , 1 9  0 2 .  T h e j u d ge men t , h ow e v e r , 
wa s r e nd e r e d o n  Oc t ob e r 14 , 1 9 0 2 ,  una n i m ou s l y  i n  fa v or of 
t he U n i t e d  S t a t e s .  A t o t a l  sum o f . 1 , 4 2 0 , 6 8 2 . 6 7 vr a s  t o  b e  
p a i d a s  t he i n t e r e s t  d u e  f r om 1 8 6 9  t o  1 9 0 2 ,  and f o r e a c h  
ye ar f ol l ow i n o  t t e Me Ai c an g ove nme n t  w a s t o  pay t he an-
nu i t y of . 4 3 , 0 50 . 9 9 .  
T '  e awa r d  wa s c l e ar l y  i n  fCJ. V O r of t h e Ame r i  aa n 
v i e · ,  .,· o i n t . � he i n t e r e s t  o"' t he Un i t e d  S t a t e s ,  h owe v e r , 
a s  i . . �· r s on · 1 · :..  d a he e x  c t e .. n o  v i  c t or i '"'  s or u 1 n e x-
c e pt t u. e  r i o t t o  t ·� o s �  wh o h a L' b e c o - c i t i z e n s of t e 
U n i t e d  t.J t a t e s t h r o u 0 L  n e :  .. c '  n �e o .  t e r i t  or 'I:' • 
T i.�.e .r e e zu e 1 a r e f _ r e n t 1 a 1 C a ... e 
(Ve J z u e l a  v s  G e rman; , Gr e a t  B r i t � i n , I t CJ. l y , v s  
Ur. i " e  t t .  s ,  . x i c o , �o.�p i n , rs n c e , B e l 6 i um , Ne t he r l a n d s ,  
Swe � n a d o r wa .J  
I n  t .J.e Ve ne z u e l a  P r e f e r e n t i a l C a  .... e ,  t he Un i t e d 
� t � t e s w ·  s o n l y i n d i r e c t l y a pa r t y t o  the d i s pu t e  b e f or e t h e 
1
� I b i d .  
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T he c au s e  f o r a r b i t r a t i on a r o s e  b e c au s e  o f  t he 
f a i lu r e  o f  Ve n e zue l a  t o  p a y  c e r t a i n  c l a i m s  t o  Gr e a t B r i t a i n ,  
Ge rman y , I t a l y .  Ne g o t i a t i on s  i n su e d b e t we e n  Ve ne z u e l a  a n d  
t h e t h re e p ow r s  wh i c h  ha d c l a i m s  a ga i n s t he r u n t i l  De c e m-
b a r 1 1 , 1 9 0 2 .  T h e y  we r e  u n a b l e  t o  r e a c h  an a gr e e me n t  a n d  
c o n s e qu e n t l y  t he p or t s  o f  �e n e zue l a  we r e  b l o cke d b y  t he 
1 2  
j o i n t d e c r e e  o f  G r e a t  B � i t a i n , Ge rma n y , a nd I t a l y Su c h 
a b l o c kad e wa s d a n ge r ou s  t o  Ame r i c a n i n t e r e s t s and f a t he r l y  
c on t r o l of t hi s  S ou t h Ame r i c a n  R e pu b l i c  a ga i n s t  e x t e r n a l 
i n t e r f e r e n c e . 
Ab ou t t h e s a me t i m e , t he U n i t e d S t a t e s ,  M e x i c o , 
Fr a n c e , B e l 0 i um ,  t h e Ne t he r l a nd s , Swe d e n  and N o rway , he l d  
c l a i m s  a g a i n s t  Ve n e zu l a , b u t  a s  ye t had t a ke n  n o  d i r e c t  s t e p  
i n  s e cu r i n g  t h e ob l i ga t i on s o f  Ve n e z u a 1a t o  t h i s s e c o n d  gr oup 
of p ow e r s . 
Ne � o t i  . t i on a  c on t i nu e d  t h r ou 6 h ou t  t he y e ar 1 9 0 3 ,  
a nd i n  t he f i n a l  n e g o t i a t i on s , Ve ne z u e l a  J:' r o .... o s e d  t ha t  he r 
t w o  p o r t s , L a  Gua e r a , a n d Pue r t o C a b e l l o ,  be s u b je c t  t o  � e -
s t r i c t i on s t o  t e e 4  t e n t  o f  t h i · t y . e r c e n t  e a c h  m o n t h  f or 
1 3  
f o r t he _ ayme n t  o f  t he s e  ob l i ga t i on s • 
Ve n e zu e l a s ou c  t t o  ;; a y  e a c h  gr ou p of ) 0'\"e r s  pr o-
1 1  
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p or t i on a l l y  o n  a d e f i n i t e l �  s i 0ne d r a t i o . Su c h  a s c h e me 
wa s ob j e c t e d  t o  b y  G r e a t  B r i t a i n ,  Ge r man y , a nd I t a l y , wh o 
t o ok t ne 2 o s i t i o n  t h a t  t h e i r c l a i m s  s h ou l d  b e  pa i d  f i r s t . 
T h i s vi e w  of Ve ne z u e l a ' s ob l i ga t i on s  wa s u n a c c e p t a b l e  t o  
h e r g ov e r nme nt s  a n d  n e g o t i a t i on s c o n t i nu e d  un t i l  an � gre e -
me n t  . a s r o a c he d  o n  �y 7 ,  1 9 0 3 ,  t o  sub m i t t he qu e s t i on o f  
p r e fe r e n t i a l c l a i m s an d t r e a t me nt t o  t h e  Ha gu e  T r i bu n a l  f or 
d e c i s i on . T h e U n i t e d  S t a t e s a s  on e o f  t he p owe r s  i n  t h e  
1 4 
s e c on d  g r ou p w a s a pa r t y  t o  t h e a r b i t r a t i on • 
T he C z a r  of Ru s s i a , a c c or d i n g t o  t h e a gr e e me n t  
b e t �; e e n t e t w o  g r ou ... s o f  n a t i o n s ,  a_ p o i n t e d t hr e e me m e r s  
o f  t he P · ne l o f  t h e P e rma ne n t C our t of Arb i t r a t i n t o  h e a r  
a n d  d e c i d e t tl e  c a s e . T he y  ·�. e r e a s  f o l l ow s : N i c o l a s V .  
.il ou a n r e  f :' , �' re d r t e n s ,  a n 2 H� i nr i c L L amma s c h ,  n on- c i t i -
1 5  
z e n s  o f  an y of t h e l i t i ga n t  p o 1 : e r s  
T h e t r i bun a l  me t on Oc t o b e r  1 ,  1 9 0 3 ,  a n d  e n d e d 
1 t s c e s s i on .. ov e rn  b e  r 1 .:> , 1 9 0 2 • T h. a d e c i a i o n  w a s r e n d e r e d 
on F e b ru u r y  2 2 , 1 9 0 � , � n d  he l d  t ha t  Ge rman y , G r e a t  tl r i t a i n ,  
a nd I 1 al J  h a d  a r i g h t  o t  p r e fe r e n t i a l  t r e a t me n t  i n  t h e pay-
m e n t  o f  c l a i m s  f r om ve n e zue l a . � he a w a r d  wa s ma d e  b y  t h e 
c our t t h e b a s i s of me r i t  a n d  j u s t i c e , and w a s a c c e p t e d  w i t h-
ou t p r o t e s t  b y  t he s e c on d  gr ou p o f  n a t i o n s .  
t�I b i d .  
I b i d . ,  P •  5 7 . 
8 3  
T he N or t h  At l an t i c  F i s he r i e s  C a s e  
(G r e a t  � r i t a i n  a nd t h e  U n i t e d S t a t e s] 
T ne Ii o r t h  •. t l a. n t i c  b' i s he r i e a  Ca s e  a r o s e ov e r  
t h e c on t r ov e r s � o f  f i s hi n g r i g h t s a l ong t he Ne w F ou n d l and 
1 6  
and L a b r a d o r  u oa s t  • l n  a n  e a r l i e r  p e r i o d , 1 7 8 3- 1 8 1 2 ,  t h e 
c i t i z e n s  of t h e Un i t e d S t a t e s e n j oye d i n  c omm on t he pr i v i -
l e  e s  pe rmi t t e d  B r i t i s h  s ub j e c t s  a l ong t h e  N o r t h  At l a n t i c  
G oa s t .  Ne a r  t ne c l o s e  of t h i s  pe r i od , t he War o r
' 
1 8 1 2  w i t h  
G r e a t  B r i t a i n had b e e n  f ou gh t  a nd w o n  b y  t he U n i t e d  S t a t e s . 
� he wa r c l o s e d a n d  Gre a t  B r i t a i n  a s sume d t he p o s i t i o n  t ha t  
t h e t r e a t y  o f  1 7 0 3 ,  d e f i n i n g  t he r i g h t  o f  Ame r i c a n c i t i z e n s  
i n  N o r t h  At l a n t i c  wa t e r s ,  wa s a b r oga t e d . On t n e o t h e r  hand , 
t he Uni t e d  S t a t e s c on t e n d e d t ha t  t h e  f o rm e r r i g h t s s t i l l  
1 7  
e x i s t e d , s i n c e t ha wa r on l y  � u s pe n d e d t he t r e a t y  • H ow e ve r ,  
a n e w  t r e a t y  . a s  e n t e r e d  i n t o  o n  Oc t ob e r  2 0 , 1 8 1 � , 'n t h  Gr e a t  
� r i t a i n i n  a n  a t t e mp t  t o  d e f i ne t h e r i gh t s o f  Ame r i c a n  f i s h e r -
me n i n  t he wa t e r s  of t he N or t h  A t la n t i c .  T h i s t r e a t y pr o-
v i d e d  i n  A r t i c l e l t Aa t  t h e u n i t e d  S t a t e s wa s t o  ha v e  f o r e v e r 
r i �h t s i n  c omm o n  � i t h  � r i t i s h sub j e c t s a l ong t h e S out he r n  
U oa s t ; t ha t  a l on g  u n s e t t l e d r e g i on s t he U n i t e d  S t at e s  f i s he r -
me n mi gh t d r y  a n d  cu r e  t he i r f i s h  u n t i l  t h e c oa s t  s h ou l d  b e -
1 6  
1 7 I
b i d . , P• 1 4 1 - 4 2 .  
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c ome i n hab i t e d ,  t he n o t w i t h ou t  pe rm i s s i on and a gre e me n t  
· . i t h t h e  own e r s  of t he l and ; t ha t  t h e  Uni t e d  S t a t e s f or e v e r 
r e n ou n c e  an y o t h e r  l i b e r t i e s t o  f i s h  n ot i nd i c a t e d  i n  t h e 
1 8  
t r e a t y • 
A d i s t i n c t  a nd me na c i n g c on t r ov e r s y a r o s e  ove r 
t he me a n i ng an d s c ope of t he ri g h t s an d l i be r t i e s  of t he 
1 9 
Ame r i c an � i s he r me n a s  d e f i ne d  i n  Ar t i c l e 1 • l n  1 8 2 1 , 
Ame r i c an f i s h i ng ve s s e l s  we r e  s e i ze d by t he B r i t i s h  au t h or -
1 t i e s .  � r i c t i on c on t i nue d t o  i n c re a s e ove r i n c i d e n t s o f . 
t hi s  c ha r a c t e r  u n t i l  f e e l i n g s  we r e  i nt e n s e be twe e n  t h e t w o 
n a t i o n s . B y  1 9 0 5  t he l e gi s l a t i on of t he Ne w � ound l an d  g ov -
e r nme n t  h a d  be c ome s o  opp re s s i ve t ha t  ne g o t i a t i on s i mme d -
l a t e ly we r e  u n d e r t ake n b y  t he g ov e r nme n t  of t h e  U n i t e d · S t a t e s 
w i t h �re a t  � r i t a i n . � y  a m o du s v i v e nd o ,  a gre e d  t o  be twe e n  
t he t w o  c ou n t r i e s ,  t he ru le s g ove r ni n g  f i s h i n g and t he r i g h t s 
of t he c i t i z e n s  o f  t he re spe c t i ve n a t i on s we r e  d e t e rm i ne d 
f or t he f i s hi n g s e a s on o f  1 9 0 6- 7 . T h e m odu s wa s r e n e we d  
t he ne xt t hr e e  s u c ce s s i v e  ye ar s and b ' .J an uary 1 9 0 9 , a c om-
p r om i s e  a gr e e me n t  ha d b e e n  d e t e rmi ne d up on t o  sub mi t t he 
20 
d i s pu t e t o t b.e n.a gu e T r i buna 1 · • 
A t r i b una l ,  c omp o s e d  o f  rte i nr i c h  �amma s c h  o f  
Au s t r i a- Hunga ry , A . � .  D e  Sav o r i um L o hman o f  H o l l an d , Ge o r ge 
l S I b i d .  1 9 b . d 20 .1. l • 
! b i d . 
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Gray of t he Uni t e d  S ta t e s ,  � ou i s M .  Drag o o f  Ar ge nt i ne , 
an d Si r C har le s ¥ i t z p a t r i ck of Gr e a t  � r i t a i n ,  wa s s e t  up 
t o  ne ar and d e o i de t he d i s pu te . T he s e s s i on s  of t he 
t r i buna l be ga n  o n  d a nuary 1 ,  1 9 10 , and  e nde d Augus t 1 2 ,  
21  
1 9 10 . � he d e c i s i on wa s r e nde re d on Se pte mb e r 7 ,  1 9 10 • 
Se ve n que s t i on s  we r e  submi t t e d  t o  the t r i buna l 
f or c on s i de rat i on and de c i s i on .  
�i r s t , �re a t  D r i t a i n  c o n t e nde d f or t h e  r i ght t o  
re gu l a t e  Ame r i c an fi s he rmen i n  t he wa te r s  l imi te d b y  Ar t i -
c l e l ot t he t r e a ty o f  1 8 18 wi t h ou t  the  c ons e n t  of the 
Uni t e d S t at e s .  � hi s ri ght , t o  re gu l at e , was i n . re s pe c t  
t o  ( 1 )  t he h ou r s ,  da y s , or se a s on s  whe n  f i s h  may b e  t ake n 
o n  t he t re a t y  c oa s t ;  ( 2 ) t he me t h od , me an s , a nd i mp l e men t s  
t o  b e  u s e d  i n  t he t ak i ng of fi s h  or i n  t h e  car ryi ng on o f  
f i s hi ng ope ra t i on s  on su c h  c oa s t s ; ( 3 ) any ot he r  ma t t e r s  
o f  a s imi lar c hara c t e r ; pr ov i d e d  t he r e gu la t i on s we r e  " re a s on-
a b l e " a nd " ne ce s s a ry " t o  t he fi s he rme n of b ot h  c ount r i e s . 
T he s e  c on t e n t i on s we r e  d i sp� t e d b y  t he Uni t e d  S t a t e s ,  b u t  
a t  t he same t ime s he c ont e nde d t ha t  t h e  t w o  c oun t r i e s mi ght 
d e te rmi ne and e nf or c e  t he re gul a t i on s j oi nt l y . 
T he t r i buna l , i n  i t s � e c i s i on , re c ogn i z e d  t he 
r i ght o f  Gre a t  Bri t a i n t o  re gul a te t he r i ght s f or e i t he r  
o oun t r y  pr ov i de d  f or i n  t he tre a t y  o f  1 8 1 8 , but i n  ca s e  t he 
21 I b i d . 
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r e a s onab le ne s s of t he r e gul at i on wa s t o  b e  c on t e s t e d  b y  
t he Uni t e d  S t a t e s ,  t he n  t he d i s pu t e  wa s t o  b e  su bmi t t e d  
t o  t he nague U our t .  '.L' he fi r s t  part  o f  t·he award  wa s i n  
fav or of Gre a t  B r i t a i n ,  a nd t he lat t e r  i n  fav or of t he 
Uni t e d  S t a t e s i n  t ha t  the  re gu l a t i on s o f  �re a t  �r i t a i n  
mi ght o n  de mand b e  pa s s e d  on b y  a t r i buna l fr om t he Hague 
2 2  
u ou r t  • 
Se c ond ,  t he d i spu te r e la t e d t o  the que s t i on of 
whe t he �  n on- i nhab i t an t s of t he Uni t e d  St a t e s ,  ye t e mpl oye e s 
of  c i t i z e n s  of the U ni t e d  S t at e s ,  w e r e  pe rmi t t e d  t o  have 
t he s ame ri ght s gr ant e d  by  t be t re a t y  o f  1 6 1 8  t o  Uni t e d  
. 2 3  
St a t e s c i t i z e n s  • T he U n i te d S t a.te  s c o nt e nd e d t ha t  any 
of he r c i t i ze n s  had t he r i ght t o  u se an i n ha b i t a n t  in t he i r  
s e r vi ce  re 5a rd l e s s  of na t i onal i t y ,  p r ov i d e d  n o  t e rms i n  t he 
t r e a t y  w - re v i ola t e d . On t he ot he r hand , G-re a t  Br i t a i n  
l im i t e d t he l i b e r t ie s of t he t re a ty t o  n one but Ame r i c an 
c i t i z e n s . T he t r i buna l re nd e r e d  t he de c i s i on i n  fa v or o f  
t he U ni t e d  S t a t e s ,  bu t he l d  t �a t  t he n on- i nhab i t ant s �f t he 
Un i t e d S t a t e s d e r i ve d  n o  pr i v i l e ge s  fr om t he t r e a t y  bu t onl y  
24 
f r om t he i r  empl oye r • 
� hi r d , t he Uni te d S t a t e s c o nte nde d t ha t  i t s  c i t i -
z e n s  we r e  n o t sub j e c t  t o  r e qu i reme nt s , n ot e xa c t e d  fr om �ew 
22  
I b i d . , P •  14 3 
23 I b i d . , P •  14 4 
24 r b i d .  
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� ou n d l and f i s he rma n .  � he t r i bu na l  i n  i t s awa r d  he l d  t ha t  
t he Uni t e d  S t a t e s c i t i z e n s  w e r e  n o t  sub j e c t  t o  c on d i t i o n s  
2 5  
n o t  i mp o s e d up on Ne w � ou n d l and f i s he rme n • 
� he f ou r t h  qu e. s t i on w a s i n  r e gar d t o  s ubmi t t i n g 
t o  l o c a l  r e gu l a t i on s and j ud gme n t s  o f  t he Ame r i c an f i s he r -
men up o n  f i r s t  e n t r a n c e  i n t o  t h e  p or t s  o f  Ne w F ou n d l a n d . 
T h e  t r i buna l he l d  t h a t  t h e s e  we r e  e x e r c i s e s o f  h o s p i t a l i t y  
a n d  d i d n o t r e qu i r e  a payme n t  o f  d u t y  as l ong a s  t he p r i v i l -
a ge wa s n o t abu s e a . 
� he f i f t h i s su e  s ou gh t  t o  l i mi t  wh e re i n  t h e 
U n i t e d  S t a t e s f i s he rme n c ou l d  n o t fi s h  e x c e p t a s  d e f i ne d  
i n  t he t r e a t y  o f  1 8 1 8 . � he c i t i z e n s  o f  t he Un i t e d  S t a t e s 
i n  t he fu t u r e  we r e  t o  be e x c lu d e d f r om t he wa t e r s  of b a y s 
b y  a d i r · o t l i ne a cr o s s t he b o d y  of w a t e r f r om t he tw o 
c oa s t p o i nt s • 
� he s i xt h  d i s pu t e  c o n s i d e r e d  whe t he r  t he Un i t e d  
S t a t e s h a d  t he r� ght t o  make u s e o f  t ne t r e a t y  c o a s t  a s  wa s 
ne c e s s a ry f or t he c a r r yi n g on of t he w ork o f t he f i s he rme n .  
2 6  
� he t r i b una l d e c i d e d  i n  fav o r  o f  t he U n i t e d St a t e s • 
T he s e v e n t h  r e f e r r e d t o  w he t he r a d i f fe r e n c e  of 
r i gh t s e x i s t e d  f o r t he o r d i na r y  Am e r i c an t r a d i ng v e s se l  
f r om t ha t  o f  t he f i s hi n g ve s s e l .  � he t r i buna l d e c i d e d  i n  
2 5  
26
r b i d . , P •  14 5 .  
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fav or of t he Uni t e d  St a t e s a s se r t i ng t ha t  t ne r i gh t s we re  
2 ?  
n o t e xe �c i s e d  c oncur re nt l y  • 
� he ur i n o c o S t e am s h i p u ompa ny Ca s e 
(Uni t e d  St a t e s v s  Ve ne zue l a) 
T ne c l a i m i n  t he Or i n o c o St e am s h i p  U ompany Ca s e  
ori gi nat e d  i n  a c once s s i on mad e t o  a pr i v a t e  i nd i v i dua l b y  
2 8  
t he name o f  �l l i s  u r e l l  • � hi s gr ant gi v e  h i m t he e Ac lu-
s i ve r i ght t o  navi gate t he Or i n oc o  Ri v e r i n  s t e am ve s s e l s  
be t: :e e n � r 1 n 1 a a d  a n d  Cui d ad a ol i v i a . At a sub s e que nt pe r-
i od t he c on c e s s i on wa s a s sume d by a Br i t i s h c orp or a t i on ,  
t h� Or i n oc o  Shi pp i n g  a nd � rad i ng u ompan y .  l n  t hi s  c orp o-
r a t i on , t he ma j or i ty of s t o ck and b ond s we re  he l d  by Ama r i -
o an c i t i ze n s . 
T he g ove rn me nt of Ve ne zue la b e c ame i nv olve d wi t h  
t hi s  c ompany due t o  oc cur i n g  d ama ge s a n d i nd e b t e d ne s s  of 
app r oxi mate ly one - ha l f  mi ll i on d o l l a r s .  T e mp orar i l y ,  t he 
ma t t e r  wa s ad j u s t e d by t he g ove rnme nt of Ve ne zue l a  a gre e -
1 ng t o  pay · 19 , 0 0 0 . 0 0 t o  t he c ompa ny i n  s i x annua l payme nt s . 
T he f i r s t  payme nt wa s mad e  a o c or i n g  t o  a �r e e me n t , bu t n o  
29 
m o re we re  f or t h  c omi n g  • 
� he p o l i c y o f  t he g ove r nme n t  and - cha nge d t owa rd  
t he c ompany by Oo t ob e r  5 ,  1 9 00 . V i rtua l ly , t he c on c e s s i on 
27 
28
I bi d . , P •  14 6 . 
29
I b i d . , P •  2 2 6 - 2 2 7 . 
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t o  t he c ompany w a s c a n c e l l e d  b y  ope n i n g  t he Or i n o c o  R i v e r 
t o  t he c omme r c e  o f  al l n a t i on s .  T he c o m)an y p r o t e s � e d  · t o 
t he g ov e r nme n t  of Ve ne zu e l a , bu t d i d  n o t re c e i v e  a ny a i d .  
A f te r a r e o r gan i z a t i on had t a ke n  � l a c e  wi t h i n  t h e c ompan y ,  
t he ma t t e r  wa s  b r ou g h t  t o  t h e  a t t e n t i on of t he B r i t i s h  a n d  
3 0 
Ame r i c a n g ov e r nme nt s  • 
T he sum o f  · · 1 , 4 0 0 , 0 0 . 0 0 wa s awa r d e d t o  t h e  c om-
pany a s  t he t o t a l  d ama ge s ,  se rv i c e s ,  a n d  d e b t s ,  w h i c h  we r e  
3 1  
d u e  t he m  f r o·m t he g ov e r nme n t  o f  Ve n e zue l a  • A j o i n t c l a i m  
c ommi s s i on wa s se t up , an d o n  Fe b ru a r y  2 2 , 1 9 0 4 , ma d e  an 
awar d  i n  f a v o r  o f  t he c ompan y . � he Uni t e d S t a t e s 
·
p r o t e s t e d  
t he d e c i s i o n of t ne c omm i s s i on on t h e b a s i s t ha t  t h e  awa r d  
c on t a i n e d s e ve r a l e r r o r s  i n  l aw a n d  f a c t  w hi c h  a c c or d i n g t o  
i n t e r na t i ona l l aw d i d  i nv a l i d a t e i t .  
Ne g o t i a t i on s c o n t i nu e d un t i l 1 9 0 9 , wh e n  i t  wa s 
3 2 a gr e e d  t o  submi t t he d i s pu t e  t o  a r b i t r a t i on • 
A p r o t o c o l wa s d r awn u p  i nd i c a t i n g t he n e w  c i r -
c um s t a n c e s o f  a h e a r i n b on t he c a s e . On t h i s b a s i s  a n d  t he 
3 3 
f orme r e r r o r s  i n  l aw ,  t he c a s e  wa s t o  b e  r e e xa m i n e d  • 
T . i. e  t r i bu na l  wa s s e l e c t e d f r om t '  e C our t o f  Ar -
b i t r a t i on a t  t h e Ha �ue . I t  wa s c o n s t i tu t e d  a s  f o l l ow s : 
g� I b i d .  
3 2 I b i d . , P• 2 2 7 - 2 8 . 
3 3 I b i d .  
I b i d . 
9 0  
" He i n r i c h  L amm& s c h ,  o f  Au s t r i a ;  ·M . �' . Be e r n a e r b , of .B e l-
g i um ; and G on z a l o d e  .. ue s d a , o f  Cu b a . "  T he w ork o f  t he 
t r i bu n a l  b e g� n  o n  Se p t e mb e r 28 , a n d d i d n o t e nd u n t i l  
oc t o b e  r 1 9  , 1 9 1 0  • T h e d e  c i s i on wa s r e nd e r e d o n  Oo t b b e r 
34 
2 5 , 1 9 1 0 • 
I n  t he awa r d , t he t r i bun a l  al l · t e d t o  t he 
c ompan y t ne sum of " ' 6 4 , 4 1 2 . 5 9 . T b. e a: wa. r d  wa. s mu c h  s h o r t  
o f  t he su i t ,  ye t t he g ove rnme n t  o f  t he U n i t e d S t a t e s wa s 
wi l l i n g t o  a c c e p t t na a.wa r d  f or he r c i t i z e n s  w h o  ope ra t e d  
t he 
3 5  
Or i n o c o  S t e am s h i p  U om. a ny 
34 
3 5 I b i d . 
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UHAP T ER V 
T h e Bi - l a t e r a l  Ar i t r a t i on T r e a t i e s ,  1 9 0 4 , 
1 9 0 8 ,  a nd 1 9 1 1  
T h e � r i t i s h- � r e n c b  rb i t r a t i on t re a t y o f  Oc t o -
b a r 1 4 , 1 9 0 3 ,  s t i mul a t e d  i n t e r e s t  i n  a r b i t r a t i on wi t h i n  t he 
1 
Uni t e d  S t a t e s • Go r e · t jj r i  t a i n  a n d  .  : r a n e e , o n. t h e su r f a c e , 
ha d p a v e d t he wa y f or a ne w e r a i n  a r b i t r a t i on . T h e  i c e 
b e t we e n  t w o  gr e a t  na t i on s  ha d b e e n  b r oke n ,  an d i n  the U n i t e d  
S t a t e s ,  t he Se c o n d  Ame r i ca n U o n f e r e n o e on I n t e r n a t i o na l Ar -
b i t r a t i on , w i o h me t i n  Wa s u i n 0t on , D . c . , on J a nu a r y  1 2 ,  
19 0 4 , r e c omme n d e d t o  t he g ov e r· nme n t  t h  t t h e U n i t e d  S t a t e s 
pr o c e e d  t o  ne g o t i a t e a se r i e s o f  a r b i t r a t i o n t r e.a t i e s w i t h  
2 
t 1e n � t i on s o f  t h e w or l d  • T he � r e s i d n t  of t he U n i t e d  
' 
� t a t e s ,  T h e o d o r e  R o o s e v e l t ,  awa r e  of t 1 e n e w i n t e r e s t  i n  
a r b i t r a t i on a n d t t. e  pa r t  t h a t  t he n i t e d S t a t e s ou g h t  t o  
a s s ume , d i r e o t e c  t ne Se c r e t a r y  of � t a t e , J o hn Ha y , o n  Oc t o � 
b a r 2 0 , 1 9 0 4 , a ye a r  a n d  s i x  d a y s  a f t e  t h e s i gn i n g o f  t ne 
Fr a n c o- B r i t i s h Ar b i t r a t i on t r e a t y , t o  e n t e r i n t o t he n e u o-
t i  t i on of a r b i t r a t i on t r e a t i e � wi t h  t he � o ve rnme n t s s i 5n a­
t o ry t o  t ne Ha 0JOU u onv e n t i on o f  1 9 0 7
3
• T he U n i t e d  S t a t e s , 
i n  i t s ne o o t i  . t i on s , c on s i d e r e t  t he •r e n c h- � r i t i s h t r e a t y  
s a  m o d e l an d a t "  ... e � o r a ny t h · t s h e mi gh. t s i gn t i t h o t he r · 
n a t i on s i n  t h e cu r re n t  i n t e r e s t  i n  b i - la t e r a l  t r e a t i e s 1 9 0 -. - 5 .  
1 
2 ..,� c o t t , J .  
3
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B .  , U .  • a n  5 1 3 .  
of u .  · • 1 9 0 4 , P •  8 - 9 .  
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A numb e r  o f  t r e a t i e s . · e r e ne g o t i te d o y  t he 
De p w.r tme t o f  S t  t e . du r i n g  t ne w i n t e r  f 1 9 0 4 . P r e s i d e n t 
·· o o s e v  l t , i u  h i s annu a l  me s s a �e t o  C on gr e s s  o f  De c e mb e r  
6 ,  1 9 0 4 , i n  .l! g, r t s a i d : " e are  i n  e v e r y  wa"' e nd e av or i ng 
t o  ne l p  o n  . .  i t h o a ,.. i na l  e;; o od i l l ,  e v e r .,  m ove me nt w _ i c h 
w i l l  t e nd t o  b r i  o u �  i n t o  m o re  f r i e nd l y re l a t i on i t h 
t he ,..e s t o i  ma nk i n d . i n  �ur � u a n c e  o f  t h i s  � ol i o y ,  l s 1 � 1 1 
s � o r t l y l a  be f o re  t h.e S e n  t e  t r e a t i e s o f  a rb i t r a t i on . 1i t h 
ul l ow J r s  wh i c h  a r e  w i l l i ng t o  e n t e  i n t o  t he s e  t r e ·  t i e s 
� i t h  u s .  l t  i s  n o t p o s s i b l e , a t  t h i s ... e r i oc;l , t o  a r b i t r a t e  
a l l ma t t e 1· s , but t .r.e r e  a re I a n; mat t e r  o f  p o s s i b l e  d i f f e r-
4 
e n c e  b e t e e n  u s  a .  � o t h  r n t i  on s ' u i c h ca n be a r b i t r a t e d "  • 
� ue t r e a t i e � re fe r r e d  t o  b y  � r e s i d e n t R o o s e v e l t, we r e  s i 0ne d , 
s i mu l t a n e ou s l y , . i t h t h e  f o l l owi n0 na t i on s : !',ra ne e , N ov e m-
b a r 1 ,  1 9 0 4 ; · .  i t z e r l  n d , J.'l OV e be r 2 1 , 1 9 0 4 ; Ge r man y , .1 ov e m-
b e r 2 2 , 1 9 0 4 ; _ or t u 0  1 ,  .1. ov e mb e r 2 3 , 1 9 0 4 ; Gr e .  t .J:S r i t � i n , 
De c e mb e r  1 2 , 1 9 0 ·. ; l t  l y , De c mb e r  1 4 , 1 9 0 4 ; A.u s t r i a- Hu n 0& r y , 
J anu. Y'Y 6 , 1 9 0 5 ; .1e A.i c o ,  c.� ·  nu a r y  1 8 , 1 9 0 5 ; Swe d e n  a n d  _ . orway , 
� e b r ua r�, 1 1 , 1 9 0 5 ; S_. a i n , Jl e b ru a r ., 1 1 , 1 9 0 5 ; Japa n ,  Fe b ru a r y  
5 
1 1 , 1 9 0 5  • 
T he t r e a t i e s we r e  r e _, or t e d t o  t b.e Se na t e  f r om t he 
O omm i t t e e  on �· ore i gn �e l .- t i o� s  on b'e b rua ry 8 ,  1 Y 0 5 6 • B y  a 
' 4  
5 s c o t t , cJ .  B . ,  U .  s .  and .arb . , p .  5 1 4 . 
6 s c o t t , J . B . , u • • an d - rb . , p .  5 1 4 . 
Ou t l o ok ,  • 8 9 , p .  4 6 8 , ( b'e b .  2 9 , 1 9 0 8 } . 
9 3  
v o t e  o f  f i f t y  t o  n i ne , t hi r t y- on e n o t  v o t i n g ,  t ne S e n a t e 
a d v i s e d  a n d  c o n s e n t e d t o  t ua r a t i f i c a t i on o f  t he t r . a t y  
wi t h  � r a n e e  i t h  t .. e ame n dme n t  t ha t  t be w or d  t r e a t y  b e  
s ub s t i tu t e d f or t e w or d  a gr e e me n t  i n  A r t i c l e 1 1 , whi c h  
a s i gn e d r e a d : " I n  e a c h  i n d i v i dua l c a s e  t he h i g h  c on-
t r a c t i n g p t i e s  b e f o r e  a p pe a l i n g t o t he P e rman e n t  C our t 
o f  A r b i t r a t · on , s hal l c on c l ud e  a s p e c i a l  a gr e e me n t  d e f i n -
i n 0 c l e a r l y t he ma t t e r  i n  d i s. u t e  a n d t he s c o p e  o f  t he 
o .. � r s  o f  t h e a l" b i t r a t o r s a nd f i x i n 0  t i1e p e r i o d s f o r t he 
f o rma t i on of t te a r b i t r a l  t r i bu n a l  a n d  s e v e r a l  s t a ge s  o f  
7 
t � e p r o c e d ur e " • � h e ame ndme n t  wa s d i s tu r b i n  · t o  t ne a d -
m i n i s t r a t i o n  · n d  r e du c e d  c on s i d e r a b l e  d i s c u s s i on i n  t h e 
.J e  na t e . 
P r e s i d e n t -- o o s e v e l t  . a s  mu c h  c o n c e r n e d  ove r  t he 
8 
s t  t e  o f  t he t r e . t i e s i n  t he ::>e n t e  • rt e  c ou r a ge ou - l y 
::J t  t e d  i s  a t t i tu d e  a nd r e  c t i on t o  t he r e c e p t i o n  b ·  t ' . e  
e t e  o f  t a e . r e s e n t t r e a t  e s . e f o l t  t L t t h e ame n am e n t  
c u t  t : Le  V 3 r  � n e a : t ou t f t . e  t r e  t i e s a na l e f t  on l y  a s . .. m ,  
� v e r i t ab l e  d i s ..;r ·  c e  t o  a n & t i on \. i t h t t e e nv i a b l e  r : c o r d  
o f  t e · n i t e d � t a t e  s i n  r b i t r - t i O J.  • e c o n s i d e r e d  i t  n on -
s . e e  t o  • n t e r i n t o a s e c on d  t r e  t t e s p e c i a l �r e e  n t , 
t o  n ... o r c e  t e o� i i 1 1 r b i t r a t i on t r e  t y , a nd s i n ce i t  
7
:; c o t t , "' ·  .o . , u .  u• � d � b . ,  p .  5 1 5 ;  C on g .  'R.e c . , v .  3 9 
p . 24 1 7 . 
B T  . e  o d  o r e  ·' o o s e v e 1 t t o  .-·e n r y  C .  b o t .L o d 5 e , J <- n .  6 ,  1 9 0 �  i il  
6:)e l · c t 1 o n s  f · om t he ' · O • o f  !l.' he od o r e  ·� o o s e v e l t  a nd H e n r y  
C ._  b o t .L o d  �a , • 2 ,  p .  1 1 1 - 1 2 .  
· ou 1 d n o t me an a n  t h i  . 0 , i t ou l b e  b e t t e r  f o r t n e  U n i t e d  
S t  t e s n o t t o  t ke an y . a r t  a t  al l i n  a r b i t r a t i on m ov e me n t s .  
I n  � l e t t e r  o f  l � t e r d t e , H e b ru a r ; 1 0 , 1 9 0 5 ,  t o  Cu l l om , 
C ha i rman of t . e u omm i t t e e  on b' o r e i gn e l a t i o n s , R o o s e v .; l t 
s ou o n t  t o  i � lu - n c e  t e r � t i f i c  t i on o f  t h e or i g i n a l  t r e a t i e s 
9 
o f  � r b i t r a t i on • 11e f e l t  m o r e  t a n  v e r t t t e ame n m e n t  
. � s a s t e p  b a ck .. a d i n a r b i t r  t i o.u .. nd a nu l l i f i c a t i on o f  
t ' · o o s e d t r e : t y . :1.· ne · r e s i  e n t · u i  n o t he s i t a t e  i n  l e t -
t i n o t e n t1 t e  kn ow t h  t i f  t L�e t r e t i e s w e r e  ra t i f i e d i n  
t . e r e  v i  ... . d f o r . u. e . ou 1 d r e fu ... e t o s - b mi t t h.e m -t o t he o t ne r 
c o1 t r � o t i n 5 p owe r s .  ·· o o s e v e l t  me r e l y  d e s i r e d  t ha t  t h e  S t a t e  
De pa r t me n t  h v e  t ne r i g h t  t o  & gr e e  . i t h  t '  e c o n t r a c t i n g n a t i on 
on t h e s p e c i f i c  E... r b i t r a l  qu e s t i on s , .: hi c h  i n  ge n e r a l  ha d .  b e e n  
· gr e e d  u p o n  i n  t h e o r i g i n a l  � r b i t r a t i o n t r e a t y . U nw i l l i n g t o  
c o n c e d e  t o  t h e S e na t e wha t h e  c o n s i d e r e d an e xe cu t i v e fun c t i on � 
P r e s i d e r t o o s e v e l t  t h � ou o h ou t , ma i n t a i ne d  a n  e x t r e me , d e t e r -
m i n e d , a nd u n c o n c i l i a t o r y  . o s i t i o n . 
A t  t i me s  t 1e � r e s i d e n t · a s  d i s t u r b e d  b y  t he s p l i t 
o f  t he e n a t e  n d  t h  Ex e cu t i v e ove r t h e a rb i t r a t i on t r e a t i e s .  
on �' e b rua r y  3 ,  1 9 0 5 ,  S e c r e t a r ./ o f  S t a t e , J o hn . a y , wr o t e  i n  
h i s d i a r y : " i· · e  r e s i d e n t s p e n t  an h ou :r  wi t h  me i n  t he a f t e r -
n o on .  He w a a  d e e p l y  d i s tu r b e d  a b ou t  t he s t a t e of t he t r e a t i e s 
i n  t he !:)e n ... t e , n o t s o  mu c h  a t  t he opp o s i t i on o f  t he l>e m o c r a t s 
a s  �t t he n e r v e l e s s  a c qu i e s c e n c e  o f  ou r p e op l e  i n  e v e r y  a t t a ck 
9 R o o s e v e l t  t o  uu l l om , Fe b ru a r y  1 0 , 1 9 0 5 ,  i n  u • 
8 o o t t , J • • , p .  5 2 0 - 2 1 . 
• an d Ar b . , 
9 5  
t i1a t i s  m a d e  up on t h e m .  Kn ox a n d  �p o one r n ow take t he 
gr ou nd t ha t  e v J ry s e p a r a te a gr e e me n t t o  a r b i t r a t e u nd e r 
t he s e t r e a t i e s mu s t  b e  sub mi t t e d  t o  t h e  �e mat e a n d  i f  t h i s 
p r ov i s i o n i s  i n c o r p or a t e d i t  l e a v e s u s  e xa c t l y  whe r e  we 
1 0  
ar e n ow" 
A numbe r o f  r e a s on s  we r e  a d v a n c e d  re s p o n s i b le 
f o r t h e h o s t i l i t y  o f  t h e .je n a t e t owa r d  t he t r e at i e s .  ..t;J o s -
s i b l y t h e  m o s t  e x t r e me v i e w  p o i n t , v o i c e d  b y  S e na t o r J o hn 
� or ga n , o f  A l ab ama , d oub t e d  t he ump r op r i e t y a n d t h e i n o om-
p a t i b i l i t y o� t h i s g ove r nme nt e n t e r i n5 in a s p e c i a l  a r b i -
1 1  
t r a t i on a �re e me n t  wi t h  a s e c ond n a t i o n • U l o s e l y  re l a t e d , 
wa s t he a b s u r d  _ o s i t i on t ha t  a rb i t r a t i on wa s " pu s i l l a n i m ou s "  
a n d  i t  wa s he r oi c  f or t he Uni t e d  St a t e s t o  d e fy t he w o r l d  
1 2  
a nd ga i n  app l au s e  fr om i t s  c on s t i t ue n t s � he r e  wa s a l s o  
s ome i n t i ma t i on t ha t  opp o s i t i on p re v a i le d  f o r p o l � t i c a l  
r e a s .on s i n  a n  a t t e mp t  t o  p r e v e n t  t h e a dmi n i s t r a t i on fr om 
1 3 
pa s s i �g a v o t e  s e cur e r i n  t he n e xt p r e s i d e n t i a l  e l e c t i on 
of t e n  p a r t y  j e a l ou s i e s  a n d  �e na t o r i a l  p o l i t i c s  d e fe a t  m ov e -
me n t a  f o r p e a c e  wi t hi n  t he n a t i o n  i n  i t s  i n t e r n a t i on a l  r a l a -
t i on s h i p s . � i ke wi s e , t he Se na t e ' s  d i gn i t y  wa s o f fe n d e d b y  
t h e u s a o f  t he w or d  " a gr e e me n t "  i n  t h e t e x t  i n s t e a d  o f  t h e  
1 0  
� haye r ,  • . , � he l i f e & L e t t e r s  o f  J o hn �a y , v .  2 ,  
l l p .  
3 9 2 . 
1 2
� ha Mi n or i t y He p o r t  in u .  s. a nd Ar b . , P •  5 1 9 
B o s t on Ev e n i n g � r a n s . , Fe b .  1 ,  1 9 0 5 ,  i n  u. s .  a nd Ar b . ,  
P • 5 1 '7  
1 3 I b i d .  
9 6  
14 
w or d  " t r e a t y " • I n  t he la s t  � la c e , t he Se na t o r s we r e  
b i t t e r  t owa r d  t h e a r b i t r a t i on t r e a t i e s o f  1 9 0 4 - 5  b e cau s e  
t he y  fe l t  t ha t t he i r  c o n s t i t u t i ona l p owe r wa s b e i n g  t r a n s -
f e r r e d b y  t he o r i g i n a l  t r e a t y  t o  t h e e xc l u s i v e  au t h o r i t y  
1 5  
o f  t h e P r e s i d e n t T he Pr e s i d e n t , a c c o r d i n g  t o  t h i s v i e w ,  
w ou l d  ha ve t h e  p o  . .  a r  b y  d i p l oma t i c  a gr e e me n t  t o  b i nd t he 
g ove r nme n t  o f  t h e U n i t e d  S t a t e s t o  a ny a r b i t r a t i on a g re e -
me nt wi t h ou t  t he a d v i c e  a n d  c on s e n t  of t he S a na t e . T h.e 
Su pr e me L aw o f  t h e l a n d  t h e n  w ou l d b e  d e t e rmi ne d b y  t he 
p r e s i d e n t  a l on g �nd n o t j o i n t l y wi t h  t h e a d v i c e  o f  t h e 
e n a t e . I t  wa s r e ga r d e d t ha t  t . e g ove r n me n t  o f  t h e  U n i t e d  
� t a t e s ;. o u l d  b e c o me a t ru e  au t o c r a c y  whe n  t h e  P r e s i d e n t b e -
16 
c ame i nve a t e d ti t b.  th. i s p owe r 
T he S e n a t e , unwi l l i n g t o  c o n c e d e  i t s  p o s i t i on , 
r a t i f i e d t h e Jf r e n c h- Ame r i c a n  � r e · t y
. 
& s  re v i s e d  on uc t ob e r  
1 7  
1 1 , 1 9 0 5  • � h e P re s i a e n t , a c c o rA i n � t o  hi s wa r n i n g  t o  
S e na t o r · Ou l l om ,  f� i l e d  t o  subm i t t he t r e L t y a s  r a t i f i e d  t o  
F r a n c e . � h i s t r e a t y w i t h  � r � n c e wa s s u f f i c i e n t t o  s h ow t he 
u s e l e s s me s s o f  fu · t he r c o n s i d e r a t i on of t he r e ma i n i n g  a r b i -
t r a t i on t r e  t i e s .  T h e oe n a t e  and t ne Pr� s i d e n t we r e a t  t he 
o r o s w - r oa d s o f  i n t e r n � t i on a l  a � b i t � a t i on a nd n e i t he r o a r e d 
14 
15 ou t  1 o ok , v • 8 9 , p • 4 7 , Ma. y 9 , 1 9  o 8 • 
B o s t on Ev e n i n g T r a n s . ,  Fe v .  1 ,  1 9 0 5 ,  i n  U .  s .  a n d 
1 6
.t. rb . ,  S c o t t . ,  J .  B . , p .  5 1 9 
1 7 I b i d . 
l b i d . , P• 5 2 1 .  
bu d ge or c o n e !  l i a  t e  1 n fav or of t ne o t h e r  or o f  t he 
gre a t e r c au s e  o f  a r b i t r a t i on b e t we e n  t he m .  C o n s e qu e nt l y ,  
i n  t h i s fa i l u � e , a r i c h  opp o r t u n i t y  w� s l o s t  t o  p r e s e n t  
t ,le t; ov r nme n t  o f  t h e U n i t e d S t c: t e s a s  t he e a -r l y l e a d e r  
o f  T . .  e n t i e t h  Ce ntu r y  ge ne r a l  ob l i ga t o r��- a l" b i t r a t i on .  
I n  1 9 0 8 , a ga i n ,  t �e U n i t e d St l t e s  s e r i ou s l y  
1 8  
t o ok u t he r ob l e m  of a r b i t r a t i on t r e � t i e s • I t  i s  we l l  
kn own t "'  t j e a l ou s l y · ·  nd n a r t" owne s s  wi t a i n  t h e e xe c u t i v e 
a n d  l e g i s l a t i v e d e p Q r tme nt s o f  g ove r nme nt de fe at e d  t h e 
0 0 0 d  i n t e n t i on s a n a  e nd e av or � of t he u n i t e d  S t a t e s i n  
1 9 0 � - 5 .  I n  1 9 0 8 , d e s � i t e t he s t i l t e d � o . i t i on o f  P r e s ! -
d e n t  o o s e v e l t  i n  1 9 0 _ - 5 , he a g r e e d t o  r e ne � o t i t e  t r e � t -
1 .... � . ;i t h  t e s i �nat or y p o, . e r s o_f t a e Ha gue of 1 8 9 9 , me e t -
i n 0 t . e Be n L- t e  c on i t !  on . n i c h  .· s u na c c e p t a b l e  t o  h i m  i n  
1 9 0 4 - 5 .  
"'- s r e s 1 t t . e n  t �,- f i e b 1 - 1  Q t e r ,. 1 a r b  i t r a t  i on 
t r e a t i  s . ..  1 e  ne 5 o t i · t e d a n  .-:. i �n e d  b � t . e e n De c e mb e r  2 3 , 
1 9  
1 9 0 ° , � nc. Janua r ,; 9 , 1 9 0 9 , . i t h  t ... e f o l l ow i n  c ou n t r i e s : 
�r ge n t i n a  De c e mb e r  2 3 , 1 9 0 8  
.c.r .., t r i a - l1.U n 0 C1. I' Y J .:... nu ·, r r 1 5 ,  1 9 0 9  
.B o l i v i a  J� r' u  r ·  7 ,  1 9 0 9  
B r a z i l J �.uUL r .., 2 3 , 1 9 0 9  
1 8  Am . J r .  o f  I n t . La . - , V .  2 ,  P •  6 24 
1 · I b i d ; u . s .  � . d r 'b , , .:> c o t t , J .  B . , P •  5 2 3 .  
C h i n a 
C o s t a  . i o a 
De nma r k  
.:.:; c u'"" ' o r  
r n o e  
G e ... t � r i t �  i n  
w. i t i  
I t · 1 y 
J a p a n  
L i b e r i a  
. .  e .... i o o  
. e t . e l a n  s 
.. · o r ·  . .  · y 
_ e ru 
o r t u 6  1 
lo) a 1 v a d or 
;;;) a i n  
Swe d e n  
Swi t z e r l a nd 
U ru �ua y 
9 8 
Oo t ob e r  8 '  1 9 0 8  
J a nu _ r .; 1 � . 1 9 0 9  
. y 1 8 , 1 9 0 8  
J u -- r y  7 , 1 9 0 9  
b' e b r ua r y  1 0 , 1 9 0 8  
... .J i 1 ' 1 9 0 8  
J nUS. 'r' J 9 1  1 9 0 9  
r c h  2 8 , 1 9 0 9  
- c. y  5 ,  1 9 0 8  
Fe b r u a r y  1 0 , 1 9 2 6 
r c h t:.. - 1 1 9 0 8  
11 2 ,  1 9 0 8  
- p � i 1 4 ,  1 9 0 8  
. . : r o n  1 3 , 1 ... 0 9  
De c mb e r  5 ,  1 9 0 8  
A r i l  6 ,  1 9 0 8  
De c e mb e r  � 1 , 1 9 0 8  
..!r i l  2 0 , 1 9 0 8  
r y, 2 , 1 9 0 8  
Me b r ua r y  29 , 1 9 0 8  
J ... n u a r y  9 ,  1 9 0 9  
Ra t i f i o  t i o n s ve r e e xc an �e �l i t b.  t we n t .; - t w o  of t n e t we n t y­
f i v e  n · t i on a . T he t r e a t i � s  wi t h  Ar 0e n t i n a ,  B o l i v i a , a n d  
9 9  
C h i l e  n e v e r we n t  i n t o  e f fe c t  b e c au s e  o f  t h e j· o i n t  fa i lur e 
t o  c o n s umma t e  t h e t r e  t i e s .  � h. e e ::t e n t of t ne t t' e a t i e s 
w s f a r  r e a c h i n g .  ·u s s i a  a n d  Ge r ma n y  e r e t e o n l y  gr e a t  
na t i o n s  un " i l l i n g to e nte r i n t er  bi-1 · t e r a l  a r b i t r a t � on t r e a t y  
wi t n t ne ' n i t e d S t . t e s .  
� n e t r e a t i e s  , :> r e  i d  n t i c  i n  t e :,: t and e mb od i e d  
s i mi l a r  t e r m s . � he t r e t : ·  i t h Fr an c e  ma y i l l u s t r a t e  t h e 
t e xt o f  t n e s e r i e s  of t r e a t i e s a nd t he c omp r omi s e  p r ov i s i on 
20 
wh i c h  wa s a c c e p t a b l e  t o  t he �e na t e  T he t r e a t y  wi t h  
Fr a n c e  o f  Jt e b r u ar y  1 0 , 1 9 0 8 , wa s a s  f c, l l ow s : 
Ar t i c l e I .  � i f f e r e n c e s w h i c h  ma y a r i s e of a l e ga l  
na t u r e , o r  re l a t i n g t o  t .1e  i n t e r p r e t a t i on o f  t r e a t i e s 
e xi s t i n g b e t we e n t u e t w o  c o n t r a c t i n g  p a r t i e s ,  an d 
whi c h  i t  ma y n o t have b e e n  p o s s i b l e  t o  s e t t l e b y  
d i p l oma c y ,  s ua l l b e  r e f e r � e d  t o  t n e  P e r ma ne n t  u our t 
of .t. r b i t r a t i on e s t a b l i s tle o a t  t he .tta gue b y  t h e c o n­
v e n t i on of � u l y  29 , 1 8 9 9 , p r ov i d e d ,  ne v e r t he l e s s ,  
t a t  t h e y  d o  n o t a f fe c t  t n e v i t a l  i n t e r e s t s ,  t h e i n ­
de p e nd • n c e , o r  t ne h on o r o f  t h e t w o  c o nt r a c t i n g s t a t e s ,  
a n d  d o  n o t c on c e r n  t he i n t e r e s t s  o f  t h i r d  a r t i e s . 
Ar t i c l e  l l . ! n  e a c h  i n d i v i d ua l  c a s e  t n e h i g h  o on­
t r � c t i n g  p a r t i e s ,  b e f o r e  a ppe a l i n g t o  t h e Pe r ma n e n t  
C ou r t o f  rb i t r a t · on , s hal l c o n c lu d e  a s p e c i a l a g r e e ­
me nt d e f i n i n 0 c l e a r l y t he ma t t e r  i n  d i s pu t e , t h e s c o p e  
o f  t he p ov ' e r s  o f  t he a r b i t r a t o r s ,  a n d  t n e p e r i od s t o  
b e  f i �e d  f o r t h e f o rma t i o n o f  t e a r b i t r a l  t r i b una l 
and t he s e v e r c l s t a �e s o f  t he � r o c e d u r e . I t  i s  un d e r ­
s t o o d t h  t o n  t e a r t  o f  t he u n i t e d S t a t e s s u c h  s p e c ­
i a l � gr e e me n t s � i l l  b e  ma e b T t he P r e s i d e n t o f  t h e 
U n i t e d S t a t e s ,  e na t e , na on t he pa r t  o f  ¥r a n e e  t he y  
·. i l l  b e  s u b j e c t  t o  t Lle .· .,. o c e � u r e  r e qu i r e d  b y  t · e c o.:n ­
s t i t u t i on 1 1 . s o f  b'r a n c e . 
Ar t i c l e  ! l l . � h e  p r e s e n t c o nve n t i o n s h a l l  b e  r a t i f i e d  
2 0 
� a x t o f  T r e a t y . i t h .t' r a n  c a , .11 a b • 1 0 , 1 9  0 8 , i n S c o t t , 
.J • .B . , u .  s .  a n d  A r b . , .P • 5 2 1- 2 2 . 
1 0 0  
b y  t he P r e s i d e n t o f  t he U n i t e d  S t a t e s o f  Ame r i c a ,  
b y  a n d  · i t h  t he a d v i c e a n d c o n s e n t  o f  t h e Se n at e 
t he r e o f ; i t  s ha l l b e c ome e f fe c t i v e  on t h e  d ay o f  
su c h  r a t i f i c a t i on ,  � n d  s ha l l  re mai n i n  f o r c e  f or 
a p e r i od o f  f i ve y e a r s t h e r e a f t e r .  
D o ne i n  du ... l i c t e  i n  t he En 0 l i s h  an d Fr e n c h  l an­
gu a 5e s ,  c:a. t  'a s h i n g t on , t h i s  t e n t n  U. a y o f  Fe b ru a r y , 
i n  t n e ye a r  1 9 0 8 . 
El i hu ·: o ot ( �e a l } 
Ju s s e r a n d  ( Se a l ) . 
T he s e t r e a t i e s ,  o f  w n i c h  t he o n e  w i t h  F r a n c e  
wa s an e xam..: l e , . .  e r e c on s i d e r a b l e  a c c omp l i s hme n t s  i n  a r -
2 1  
b i t r a t i o n  • � � e n t i on s o f  t he ·. o r  1 d , s i gna t o r  y t o t h e 
t r e a t i e s ,  wi l l i n b l y  ma t t h e  Un i t e d  S t a t e s i n  t h e s e r i e s 
o f  i t s  gr e at e s t  ge ne r a l  a rb i t r a t i on a�r e e m e n t s .  T he a d -
v a n c e a n d  i m_ or t a n c e  o f  t h e t r e t i e s c l i n e  e d  a s  ne ve r 
b e f o re t he } r i n c i _ l e  o f  a r b i t r a t i o n  am ong t n e n a t i on s o f  
' 
t he . O 'l" l d . T ,  e n a t i on s ,  u n d  ... r t '  e l e a d e r s hi p  o f  t he 
Un i t e u d t a t e s , � c t u a l l ... · c omm i t t e d  t he m s  l v e s wi t h  t h i s  
0 0V e  nme n t  t o  a _ o l i o ; o f  r e s t  i c t e d ar b i t r a t i on 2 2 • T he 
w i l l i n gn e s s  t o  r b i t r a t e  a i f fe r e n c e s s t op�e d w i t h t h e  e x-
c lu s i oE o f  s ub j  c t s  o f  v i t a l  i n t e r e s t s , i n d e 1 e n d e n c e , or 
2 3  
h on or o f  t ne c o n t r a c t i n g pa r t i e s gr e at numb e r o f  
d i f fe r e n c e s i e r e  1 el ud e d  i n  t h o s e o f  a l e ga l  n a t u re o r  
r e l a t i n 5 t o t he i n t e r p r e t � t i on of t r e a t i e s ,  bu t t he gr e a t 
i s su e s o f  wa r , p o l i t i c a l by n a tu r e , ·.1e r e  l e f t  ou t o f  t he 
21 
Am . J r .  o f  J. n t .  J.,a w ,  ·v . 2 ,  p .  6 2 6 • 
2 
... I b 1 d • , p • 6 24 • 
2 3 ou t  1 o ok , V .  8 9 , p .  4 7 , .Ma y  9 , 1 9  0 8 • 
1 0 1  
e hanne l o f  · r b i t r a t i  on u n d e r · .. h a t w a s  r e ga r d e d ve r y  fav or­
a b l e  au s p i c e s f o r the fu r t h e r � n c e  o f  a r b i t r a t i on .  A na t i on ,  
o f  c ou r s e , m i 0 h t  b y  a gr e e me n t a r b i t r a t e  any qu e s t i on ,  bu t 
su c h  a s t e p  i s  har d l y  p o s s i b l e i n  t he he a t  of t he war p a s -
s i on .  : o s s i b l y ,  t he m o s t  s i gn i f i c an t  r e su l t  w i t h i n  t he 
Un i t e d  S t a t e s wa s t he ove r c om i n 0  of t he d i f f i cu l t y  b e t we e n 
t he S e n& te and t n e  P r e s i d J n t  ov e r  t he c omp r omi s e  a gr e e me n t . 
� he m i s u n d e r s t a n d i n g o f  1 9 0 4 - 5 , w a s u n f or t un a t e ,  and t he 
pa s s i n g  away o f  t he d i s s e n t i on i n  1 9 0 8  w a s a su rmi s e  o f  
w ha t  t h e U n i t e d  S t a t e s c ou l d  d o  i n  i n t e r na t i on a l  a r b i t r a-
t i  on . 
T h e s p i r i t  . o f  t he U n i t e d  u t a t e s ov e r  t he c ompr o-
mi s e  a gr e e m e n t  i n  19 0 8  wa s · c omme n d ab l e . T he g ove rnme n t  wa s 
caut i ou s  ab ou t  h e r i n t e r na l  d i f f i cu l t i e s ,  a n d  wa s  wi l l i n g 
t o  _J e rm i t t he c ont r a c t i n g na t i on s  t he s am e  i n t e r na l  f r e e d om 
24 
o f  � c t i on t ha t  s h e d e ma nd e d  f or he r s e l f • 
A s  t he t e x t o f  t he t re a t y  wi t h  F r a n c e , �e b rua r y  
10 , 1 9 0 8 , i n d i c a t e d ,  t he S en a t e  of t he U n i t e d S t a t e s w ·  s t o 
pa s s  on t he c ompr omi s e  a gr e e me n t , an d l i k e w i s e  t he s am; pr o-
2 5  
c e du r e  a c c or d i n g t o  t h e  c on s t i tu t i ona l l aw s  o f  F r a n c e  • 
Am ong o t he r  na t i o n s su c h  a s  Sw i t z e r l an d , t he c ompr omi s e  a gr e e -
me nt wa s t o  b e  c on s i d  r e d  b y  t h e " Me d e r a l  U ou n c i l of t he 
24 
Am • J r • o f  1 n t • lt a w , V • 2 , p • 6 2 7 • 
2 5 se e Ar t i c l e 1 1 , � e xt o f  • r a n c h- Un i t e d  S t at e s T r e at y ,  
l' e b • 1 o , 1 9  o a • · 
1 0 2  
Sw i s s  U on f e d e r at i on " , w i t h  t h e a d v i c e  and c on s e n t o f  t he 
Fe d e r al A s se mb l y
2 6
• I t a l y , N or wa y , an d P or t u ga l  made n o  
r e s e r v a t i on c on c e rn i n g  t he o r ga n  o r  d e pa r tme n t o f  g ov e r n-
me nt r e s p on s i b l e  f o r t he pr e pa r a t i on of t he c omp r om i s e . 
I t wa s r e ga r de d t ha t  t h e  c ont r a c t i n g  na t i on s  mi g h t  u s e 
an y m a c h i ne r y  s a n c t i one d b y  t h e i r r e s pe c t i v e c on s t i tu t i on s .  
� he e xampl e of � r e a t  B r i t a i n  wa s t he fu l l e s t  a nd m o s t f or -
ma l e xpr e s s i on o f  t he a c t i o n  o f  a c o n t r a c t i n g na t i on i n  g o-
i n g b e y on d  t he p o i n t r e qu i re d  b y  t he U n i t e d S t at e s . S he 
r e s e rve d t he r i g h t  t o  s e cu r e  t he c on s e n t a nd nav e a s e l f-
g ov e rn i n g  d om i n i on c oncur on an y s pe c i a l a gr e e me n t  a f fe c t -
i n g t he i n t e r e s t  o f  t n a �  d om i n i on . T h i s wa s h e r p r i v i l e ge 
a nd t he g ove r nm e n t  o f  t he Uni t e d  S t a t e s r e c o gn i z e d t he 
r i g h t  o f  t he � r i t i s h  g ov e r nme n t  t o  t he s ame fr e e d om o f  a c -
27 
t i on w h i c h  s he r e t a i ne d  f or he r s e l f • 
Arb i t r a t i on wa s ne ve r b e f or e  t he pe o p l e  of t he 
Un i t e d S t a t e s
'
a s  i t  wa s i n  1 9 1 1 - 1 2 .  Pr e s i de n t H owa r d  T a f t , 
t he o f f i c i a l s p oke sma n , o f  t he g ov e rnme n t  of t he U n i te d 
S t a t e s ,  wa s a c t i v e  i n  t he ne w m ov e me n t ·  f o r u n r e s t r i c t e d 
a r b i t r a t i on . vu e s t i on s  o f  l e ga l  d i f fe r e n c e s ,  pr omi n e n t  i n  
ar b i t r a t i on a gr e e me n t s of t he s e r i e s o f  t r e a t i e s ,  1 9 0 4 - 5 ,  
1 9 0 8 - 9 , we r e  b r oa d e n e d s o  t ha t qu e s t i on s  o f  a ny na t u r e , 
2 6 
Am . J r . of I n t . L aw ,  V .  2 , P •  6 2 7 .  
27 zl i hu R o o t t o  J a s .  B r y c e , Apr i l  4 ,  1 9 0 8 , i n  Am . J r . 
o f  I n t . L aw ,  V .  2 ,  P• 6 2 8 - 9 .  
1 0 3  
v i t a l i n t e r e s t s ,  p o l i t i c a l  a n d  i nd e pe n d e n c e , s h ou l d  b e  
28 
sub j e c t  t o  i nve s t i ga t i on , t he f i r s t  s t e p  t owa r d  ar b i t r a-
t i on .  T h e  P r e s i d e n t p r ove d h i m s e l f  t o  b e  a s i n c e r e  e x-
p one n t  o f  t h e  f i na l  s e t t l e m e n t of a l l di s pu t e s b y  t he 
arb i t r a l  c ou r t . l n  a n  a d d r e s s  b e f o r e  t h e Ame r i c a n  S o c i e t y  
f or Ju d i c i a l S e t t l e men t o f  I n t e r n a t i o n a l  D i s p u t e s ,  t he 
P r e s i d e nt s t r e s s e a  t he a p pl i c a t i on o f  a l l d i s pu t e s ,  " w he t he r  
h o n o r , t e r r i t or y ,  o r  m o ne y " , t o  a n  a r b i t r a t i o n  c ou r t  f o r d e -
2 9  
c i  s i  on • T he P r e s i d e n t  s a w  l i t t l e d i f fe r e n c e i n  t h e s y s t e m  
o f  l aw p r o c e d u r e be t we e n  i n d i v i du a l s und e r  a g ov e r nme n t  a nd 
30 
w h a t  ou ght t o  e xi s t  b e twe e n  n a t i o n s  • He a dm i t t e d t ha t  he 
wa s wi l l i n g t o  JO on t h e que s t i on o f  a r b i t r a t i o n fur t h e r  
t han m o s t me n , , · u t  h e  wa s u n ab l e  t o  s e e  w hy que s t i on s of 
h on o r s h ou l d n o t be submi t t e d  t o  t r i bu n a l s ,  c omp o s e d  o f  
3 1  
ma n ,  w h o u n d : r s t o od " t he me an i n g o f  n a t i ona l h on o r "  • P r e s -
i d e n t  T a f t , m o re t � .. an an y o t he r  Pr e s i d e n t du r i n g t h e  p e r i od 
1 8 9 9 - 1 9 1 4 , w a s ou t s � oke n i n  h i s c omm i t t a n c e t o  a r b i t r a t i on 
w i t h ou t  r e s e r v . t i on . 
Du r i n g t he summe r of 1 9 1 1  u nd e r  t he d i r e c t i on o f  
B e o r e t ar .,  of � t a t e , Kn ox , t w o  t r e a t i e s i d e n t i c  i n  t e x t .r e r e  
3 2  
n e 0 o t 1 a t e a  and s i gn e d w i t h  . r a n e e  an d G r e a t  B r i t a i n  • T he 
2: s c o t t , J .  B . , u .  � .  a n d  .ar b . , P •  5 2 6 . ;
0
� r o c e e d i n g s  o f  I n t . C on f . ,  i n  S c ot t , p .  5 24 .  
I b i d . 
3 1 I b i d .  
3 2 I b i d . , P •  b 2 6 .  
1 0 4  
t e xt o f  t '1e t r e a t i e s w a s n ad v an c e  i n  a r b i t r a l  t e c hn i que 
o v e  3 3  t .a t r e a t y  s a  i e s o f  1 9 0 8 - 9  • A o a � e  t o  �a a r b i t r a t e d 
f e l l  w i t !  i n  o n e  of · t .. · o  c l a s s e s o f  que s t i o n s , e i t he r ju s t i c i -
ab l e  w i t h i n  t e · l i c � t i on of l aw an d e L u i t y , or ou t s i d e 
t he a r b i t r a l  �u e s t i ort s c l a s s i f i e d  a s  v i t a l  i n t e r e s t s , i n d e � 
e nd e nc e  an a h on o r wi t h i n  t he c o n t r o l  o f  t h e  na t i on on d i s -
o r a t i on .  � he t r e a t i e s o f  l S l l  s ou 0 h t  t o  re m i t t h e  l a t t e r  t o  
a n  i n t e r n a t i on a l  c omm i s s i o n of i n .ui r y , c om_. os e d  of t h r e e  
na t i on a l s  f r om e a c h  l i t i ga n t . T h e c omm i s s i on v. a s  t o  i nv e s -
t i � t e , r e _ or t , d e l a y , a n d  f i n a l l y i n  c a � e  o f  d 1 s a g r e e m e nt 
b a t : e n  t . e  p a r t i e s p a.  s f i n a l l y  o n  t n e j u s t i c i a b l e  qu e s -
34 
t i o n s  b t: t . e e n  t n e l i t i ga n t  _J owe r s • T ne p owe r of t he 
c omm i s s i on · . a s  n o t f i n a l  i n  t h i s i n s t a n c e  e .  c a p t  wi t h  t h e  
c on s e n t o f  t w o  o f  t he t h r e e na t i o na l s o f  e i t he r  o f  t h e l i t i -
ga n t  n a t i on s .  A s  t o  t h e qu e s t i o n s  n o t a r b i t r a l  an d submi t t e d 
t o  t he c omm i s s i on ,  i t  w a s p r ov i de d  t n a t  t he y be su b j e c t  t o  
d e l i b e r a .t i on ,  •• i n qu i r y , i nv e s t i ga t i on , an d a d v i c e tt ,  a n d  a s  
a b ov e  t h e  d e c i s i on w a n o t  t o  be f i n a l  e :_ c e p t  v-1 t h  t h e c on-
s e n t  o f  t .  o of t he t h re e r e p r e s e n t a t i v e s of e i t he r  of t he 
f5 
l i t i �an t s • T h e n  i t  wa s  t o  be que s t i one d t he e x t e n t t he 
r e p or t  o f  t he c omm i s s i on w ou l d  b e  r e ma nd a t o r y  o n  e i t he r  o f  
t h.e l i t i ga n t  na t i on s . T he mai n w ork o f  t he c omm i s s i on on 
3 3  
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5Am . J r . o f  I nt . L aw , V . 6 ,  P• 6 1 6 . 
3 I b i i . 
1 0 5 
qu e s t i on s  ou t s i d e t he va l e  o f  a r b i t r a t i on wa s t o  ma ko s u c h  
r e c omme nda t i on s  a s  s e a me d  ne c e s s a r y f o r t h e  s e t t l e me n t  of 
3 6 
t he c o n t r ov e r s y • H owe v e r , e v e n t h ou g h  t he r e wa s an i n-
va s i o n  i nt o  que t i on s t h a t  we r e  n ot c on s i d e r e d  a rb i t r a l , 
t e t r e a t i e s  of 1 9 1 1  d i d  n o t g o  s o  fa r b e y ond t he t r e a t y  
s e r i e s o f  1 9 0 8 - 9 . T he e x c e pt i on s o f  1 9 0 8 , " v i t a l i n t e r e s t s  
and h on o r " , we r e  c ove r e d i n  t he t r e a t y  o f  1 9 1 1 .  � he on l y  
d i f fe r e n c e  wa s i n · t . .  e p owe r or d e pa r t m en t of gove rnme nt 
pa s s i n g on t h e qu e s t i on t o  be a r b i t r a t e d . T h e r i ght of 
t ne �e na t a  t o  pa s s  d i r e c t l y on t h e a r b i t r a t i on qu e s t i on s 
wa s t r a n s f e r � e a i n d i r e c t l y t o  t he c omm i s s i on o f  i n qu i r y .  
T n e Se n a t e , h owe v e r , d i  n o t s e e  fi t t o  have t h e  r i gh t t o  
pa s s  on s p e c i a l  a r b i t r a l qu e s t i o n s  take n away , bu t w a s i n  
p o s i t i on ,  t hr ou gh i t s c o n t r o l  ov e r  s p e c i a l  a gr e e me n t s ,  t o  
r e fu s e  t h  subm i s s i on of a n y  b u t j u s t i c i ab l e  qu e s t i on s t o  
a t r i bu n a l  f o r a r b i t r a t i on . 
Pub l i c  i n t e r e - t  r a n  h i 6 h  d u e  t o  t h e d e b a t e s i n  
t he ' e n a t e  ove r t a r a t i f i c a i on o f  t ne t r e a t i e s
3 7 • T he 
i n jun c t i on o f  s e o r e c y  wa s r e m ov e d on Augu s t  5 ,  1 9 1 1 .  C o n-
s i d e r ab l e  opp o s i t i on t o  t he t r e a t i e s d e v e l op e d  d u e  t o  t h e  
v a r i an c e  i n  v i e w ... o i n t o f  t '1 e  ma j or i t y membe r s  o f  t h e  C om-
m i t t e e  on � o r e i gn He l a t i on s f r om t h a t  of t h e m i n or i t y . 
3 6  
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Ea c h  g r oup s ub m i t t e d  r e  or t s  t o  t h e S e n a t e  p r e s e nt i n g i t s  
a t t i t u d e  an d a r gum e nt f or t he ... o s i t i on a s � une d . �· he ma j or -
i t y r e �J o r t , m . d e  b .. : aJ e n a. t or re n r .,  Cab o t  L o d ge , . a s  t he a d -
3 8  
v e r s e r e _  or t o n  t he t r e a t i e s  • 't h i s r e .�:- or t s t r e s s e d  t he 
• i g h t  of t he � e n a t e  t o  hav e t e f i n a l  a c t i on on an y que s -
t i on of i n t e r n · t i o n a l  r e l a t i on s hi � s ,  a r b i t r a l  o r  un j u s t i c i -
ab l e  an a v i g o r ou s l y a s s e r t e d  t ne r i tin t  of t he Se n a t e  ove r 
w h a t  wa s r e ga e a s  a f i n � l  r e p o r t  o f  t he c omm i s s i on of i n-
qu i r y .  � n e  r e  or t c o n c lu d e d w i t h  a p r o n oun c e d  s t a t e me n t , 
e xp l a i n i n 6 i n  a r t  t h e  at t i tud e of t he ma j o r i t y on t he 
F or e i gn e l e:.. t i  o n s  O ommi .t t e e  of t ne S e na t e , a nd c o n t i nu e d 
t o  t h e e f fe c t t ha t  " s u c h  a n  i nv i t a t i on w ou l d  b e  a b r e e d e r  
o f  wa r an d n o t of .· e a c e , an d w ou l d  ar ou s e  a s e r i e s  of d i s -
�u t e s ,  n ow � ap_ i l ; , nd e n t i r e l y  a t  r e w t , i n t o ma l i gn a nd 
39 
d a nba r ou s  a c t i v i t y "  • 
On t e ot h e r  h a nd , t h e m i n or i t :  r e p or t  s ubmi t t e d  
b y  .... e na t or � o ot ,  c on t e n d e a  t �.. t t e c on s t i tu t i on a l  p r e r o o a-
t i r e of t '  e ��n a t e  w a s n o t t ke n a . ay but wa s r e t ai n e d un-
a f f e c t e d  b � - i;l,ny c l a u s e i n  t he t r e a t y .  ... c c or d i n b t o  t h e m , 
t he c omm i s s i on w a s t o  i nv e s t i 5 a t e  a n d  d e t e rm i n e  w h e t he r  t he 
qu e s t i on w a s on e  u p o n  wh i c h  t he S e n a t e  an d P r e s i d e n t  h a d  
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T he mi n or i t y r e p or t  su 6 ge � te d  fur t he r  t h a t  a r e s e r v a t i on 
b e  i n s e r t e d  i n  e a c h  s p e c i a l a gr e e me n t , 2 l a c i n g  qu e s t i on s  
o f  0 0 V e r nm e n t  _ o l i c y  an d t r a d i t i ona l Ame r i c a n  que s t i on s  
ou t s i d e  t he r e a lm o f  a rb i t r a t i on and unau t h or i z e d  f or c o n-
4 1  
s i d e r a t i on t o  t 11 e c omm i s s i on o f  i n qu i r y  b y  t h e  S e n a t e  • 
� he m i n or i t y  r e p or t  c on c l u d e d  by p r ov i n g t h a t  t h e  c omm i s -
s i on o f  i n qu i r y  fe l l  s h or t  o f  u n l i m i t e d  au t h o r i t y an d 
c ou l d  n o t d r aw t he l i ne on i n t e r na t i o na l a r b i t ra t i o n a t  
i t s p l e a su r e . 
� he Se n a t e  a c c e pt e d  t he a d v e r s e r e p or t  on t he 
t r e a t i e s ,  and n o t c on t e n t  wi t h  t ha t , v e r i t a b l y  bu t c he r e d  
t he t r e a t i e s  b y  t h e B a c o n Ame n dme n t . T h e  ame ndm en t p a s s e d  
4 2 
t he S e n a t e  a n d  b e c ame a p ar t of t h e f o l l owi n g  r e s e r va t i on 
" T ha t  t h e S e n a t e  aa v i s e::s an d c on s e n t s  t o  t he r a t i f i c a t i on 
of t h e s a i d  t r e a t y  w i t h  t he u n d e r s t a nd i ng ,  t o  b e  ma d e  a 
pa r t  o f  su c h  r a t i f i c a t i on s ,  t ha t  t ! e t r e a t y  d oe s  n o t au t h o-
r i z e t he submi s s i on t o  a r b i t r a t i on o f  an y que s t i on w h i c h 
e f f e c t s  t he a d m i s s i on of a l i e n s  i n t o t he Un i t e d  S t a t e s ,  o r  
t he a dm i s s i on o f  a l i e n s  t o  t he e du c a t i o n a l  i n s t i tu t i o n s  o f  
t he s e v e r a l  s t a t e s ,  o r  t h e  t e r r i t or i a l i n t e gr i t y o f  t he s e v-
s t a t e s ,  o r  t he U n i t e d  S t a t e s or c on c e r n i n g  t he que s t i on o f  
t he a l l e ge d  i n d e b t e d n e s s  or m on i e d  ob l i ga t i on o f  an y s t a t e  
4 l s c o t t , � .  B . , u . � · a n d  L r b . ,  P •  5 3 1  
4 2o on g .  Re o . , v .  4 8 , p .  7 0 54 ; S c o t t , p .  5 3 3 - 34 . 
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o f  t he U n i t e d  S t a t e s ,  o r  any que s t i on wh i c h  d e pe nd s u p on 
or i nv ol v e s t h e  ma i n t e na n c e  of t he t r ad i t i ona l a t t i t u d e  
o f  t he u n i t e d S t a t e s c o n c e r n i n g Ame r i c a n  qu e s
'
t i on s c om-
m o n l y  d e s c r i b e d  a s  t h e M on r o e  � oo t r i n e , or ot he r pu r e ly 
g ov e r nme n t a l  p o l i c y . " 
I t wa s ge ne r a l l y re ga r d e d t ha t  t he � a e on ame n d -
me nt d e s t r oy e d  t he s ymme t r y o f  t he ar b i t r a t i o n t r e a t i e s  of 
4 3 
1 9 1 1  • I n  f a c t  i t  wa s e v i d e n t  t h at t h e v e r y  pr i n c i p l e  o f  
ge n e r a l ob l i ga t o r y  a r b i t r a t i on w a s s o  o u t t o  p i e c e s  an d 
v i t i a t e d t ha t t h e  t r e a t i e s o oa l d  n o  l on ge r  b e  c l a s s i f i e d  
a s  ar b i t r a t i on t r e a t i e s .  I t  s e e m s  t ha t  t he S e n a t e  we n t  
I 
t o  t he m o st e x t r e m e  p os t i o n p o s s i bi e i n  t h e t r e a t 1 e s  o n  
t ne a c c e p t a n c e  of t he B a c on ame ndme n t  w h i ch a n nu l l e d  pr ac -
t i c al l y  e v e r y  qu e t i on o f  a n  a r b i t r a l  n a t u r e . A s  a m od e l 
ar b i t r a t i on t r e a t i e s ,  t he s e o f  1 9 1 1 , w ou l d hav e c r i pp l e d  
t he w o r l d and p l a c e d t h e  p r i n c i p l e o f  m od e r n a rb i t r a t i on . 
t o  r o t on t he f i r s t p a ge o f  t h e a nnu a l s  o f  t h e  y e ar , one . 
Ex- p re s i d e n t  T a f t , w n o n a d  le d t he f i ght f or 
r a t i f i c a t i on i n  1 9 1 1 - 1 2 ,  i n  a n  ad d r e s s  a t  M on t c l a i r , Ne w 
J e r s e y ,  on De c e mb e r 3 0 , 1 9 1 8 , s p oke of t he r e c e p t i on of 
t he t r e a t i e s of 1 9 1 1  in t he S e n a t e .  In par t T a f t  s a i d : 
" T ha t  au gu s t  b o dy t r un c a t e d  t he m  an d ame n d e d t h e m  and 
qua l i f i e d  t h e m  i n  su c h  a way t h a t  t he i r own fa t he r  c ou l d 
n o t  r e c o gn i ze t h e m .  S i n c e  t he t r e a t i e s na d r e a l ly b e e n  
4 3Am . J r .  o f  I n t . L aw ,  V . 6 ,  P •  6 2 8 .  
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f r ame d � s  m o d e l s w he n  t h e y  c ame b a ck t hu s  c r i pp l e d  an d 
ma i me d , t he y  e r e n o t ve r y  u se fu l . S o  I pu t t h e m  on t he 
s he l f  a n d  l� t t he du s t  a c cumu l a t e  on t he m  i n  h op e  t ha t 
t �  e Se na t or s m i g h t  c h a nge t he i r  m i nd s ,  or t h a t  t h e  pe o p le 




T a f t  Pap e r s  on t he Le a gue o f  Na t i on s ,  i n  S c o t t . ,  
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� he B r yan 2e ace � r e � t i e s of 1 9 1 3- 14 
T he n at i on s of t he w or l d  i n  1 9 1 3  we re bre wi ng 
wi t h  an unc onque rab l e  wa r s pir i t ,  and t he d ay s  of 1 9 14 
s aw t he w or ld  t hr own i nt o  a gr e a t  c onf l i c t . � he mi l i t a-
r i s t i c  s pi r i t  had a s s ume d vig or  i n  Eu r ope and wa s c a s t i ng 
it s shad owy inf lue nce s up on t he e nt i re w or l d . � he sw or d  
wa s n ow turne d f r om t he s til t e d  ov e r he a d s i n  t he a rm ory 
t o  t he ki l l i ng of me n .  � he Un i t e d  S t a t e s ,  s t ir r i ngly , 
l o ok e d  wit h  une a s e  a t  t hi s awfu l c on f lic t a nd w onde r e d  i f  
t he p r i nciple s of pe a c e  mi ght  be c a l l e d b a ck t o  a f fe c t  t he 
w or l d  n ow d i s turbe d b y  t he " b l o od of y � t h s "  a nd c r i me s 
a ga i n s t  chil d h o od and w omanh o od .  � he s e  we re awfu l  da y s  f o r  
t he U n i te d S t ate s t o  v e nture t he w o r d  " pe a ce �' u p on t h e  w or l d 
and offe r t ·o s t i mula t e  a ge ne ra l t r e a t y  t o  p r om ot e  t he p e a c e  
1 
of mankind • 
� he man o f  t he h our wa s il liam u e nn i ng s  B r ya n , 
wh o had be c ome �e o r e t a �y of  � t a t e und e r  W o od r ow Wi l s on i n  
2 
1 9 1 3  • B r ya n  s aw t he c on spi cu ou s  p l a o e t ha t  t he u n i t e d  
S t a t e s a s  a gr e a t  neut ra l a nd pe a c e fu l  p owe r c ou l d  have by  
i nt e r c e ding i n  a w or l d  anima t e d  b y  t he g od s  of war and one 
whi c h  ne e d e d  m ore  t han a v e r  t o  be r e t ou c he d  an d re c l ot had 
2
Adam s , R .  � . , Hi s t . o f  t he F or .  P ol i c y of t he Uni t e d  
S t a t e s ,  p .  3 6 4 . 
3 so ot t , J .  � . , I n t � o .  +v l � l � he Bryan Pe a c e  T r e atie s 
l l l  
in the garb of pea ce . T he world situation w as accepted 
by the United St ate s, and her influence w a s turned con-
3 
structive ly in the promotion of world peace • 
Mr. � r yan pre s ented a general plan to the �re s i-
dent, who a fter conferring with his cabin et, authorized the 
Secretary of State to pre s ent the entire scheme to the con-
siderati on of the Senate �·oreign Relations uommittee. l: ne 
formal proposal embodied in hi s statement read : " � he par-
ties hereto a gree that all que s tions of whatever character 
and na ture in d ispute between them, s nall, w hen diplomatic, 
be s ubmitted for inve stigation and report to an internation­
al commi s sion (.t he compo sition to be a greed oli) ; and tne· 
contr acting parties a gree not ·to declare war or begin nos-
ti l ities until such investigation is made and report submit-
ted .  
�he inve s tigation s hall b e  conducted a s  a matter 
of cour s e  upon t he initiative of the commis s ion with out the 
formality of a re que s t  fr om either party, the report s hall 
be submitted within ( time to be a greed on ) from the date 
of the submi s s ion of the di s pute, but the parties hereto 
reserve the right to act independently on the sub ject mat-
4 
ta r in dispute a fter the report is submitted " • 
3�·or . Rel . 19 13 ,  p. � , (Bryan] 
4 Sc ott , d .  � . , u .  s .  and Arb. , P• 535 . 
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� he p l an w a s a c c e p t e d  i n  p r i nc i p le b y  t he c ommi t t e e  
and wa s t he n  au t h or i z e d  b y  t he ·.P r e s i d e n t  t o  b e  pre s e n t e d  t o  
a l l  t he d i p l oma t i c r e p re s e n t a t i v e s o f  f or e lgn g ove r nment s 
5 
i n  Wa s h i ngt on • 
Ne g o t i a t i on s we re und e r t ake n b y  t he St a t e . De p a r t -
ment t o  d e te rmi ne a s e p ar a t e  t r e a t y  wi t h  e a c h  na t i on a c c o r d -
i ng t o  t he ge ne r a l  ou t l i ne o f  t he B r yan p l an . � he Se c r e t a r y  
of S t a t e  le f t  i t  r a t he r  c l e a r  t ha t  sub s t a n c e  and n o t p h r a s e -
ol ogy c oun te d i n  c on s i d e r i ng t he t r e a t i e s .  � r yan • s  one i de a ,  
r e ga r d l e s s  o f  f o rm or d e t a i l ,  wa s t o  e mb od y a t r
.
e a t y  wi t h  
e a c h  na t i on t ha t  w ou l d  i n ve s t i ga t e  a d i s pu t e be f ore a r e s o r t  
t o  t or o e . N o  n at i on , l ar ge o r  sma l l ,  w a s  omi t t e d  i n  t h e  c on-
6 
a i d e r a t i on o f  a pe a c e  t re a t y  wi t h  t he Un i t e d  S t a t e s • 
� he » r y a n  pe a c e  t r e a t i e s  d i d  n o t  e xc lud e t h e i d e a  
o f  wa r , bu t me re ly p o s t p o ne d  t he be gi n n i n g  o f  t h e war unt i l 
i nve s t i g a t i on s we r e  ma d e  and a re p o r t of t he f a c t s submi t t e d  
7 
t o  b o t h  na t i on s • � he s e  t r e a t i e s  re s t e d on t he be l i e f  t h a t  
c i v i l i z a t i on h ad re a c he d  a p o i n t i n  t he pr o gr e s s  o f  na t i o n s  
whe n  n o  na t i on c ou l d  a f f ord t o  e n ga ge i n  w a r  un t i l t he c au s e  
o f  t h e war w a s imp a r t i a l l y  i nv e s t i ga t e d  and .ope nly d e c l a r e d  
t o  t h e  w or l d
8
• I n  t he m ,  B ryan s oug ht t o  a ve r t , n o t o n l y  t he 
i mme d i a t e , but a l s o  t he u l t i ma t e  dange r s  of war t h r ou gh t he 
5 
6 sc o t t , d •  � . , � he � r ya n  .Pe a c e �r e a t i e s ,  P •  XXXl l l .  
7
sc o t t , J .  � . , � he D r yan .Pe a ce T r e a t i e s ,  P •  XXl V- V . 
8
so o t t , J .  � . , Am . Jr . o� I n t . Law , V .  7 ,  P •  5 6 8 . 
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i nv e s ti gat i on of t ne d i s pu t e  be t we e n  t h e  p owe r s . I n  t he 
hi st or i an s  o f ' t he da y ,  �r . Bryan wa s t o  s e cur e t h o s e  m o s t  
c apab l e  o f  i mpar t i a l Jud ge me n t  t o . a s ce r t a i n
. 
t he fa c t s  o f  
a d i sput e ,  we i gh t he e v i d e n c e  b e f ore war r e su l t e d ,  a n d  r e -
p ort w i t h out pa r t i a l i ty to  e a on of t ne nat i on s  wi t h  t he 
9 
h ope of pr eve nt i ng war • 
Kr . Br yan i nt r oduce d n o  new t hi ng i n  t hi s impar-
t i al c ommi s s i on of  i n qui ry , bu t he d i d  c al l the at t e n t i on 
of t he w or ld to  i t s u s e fu l ne s s  and plac e i n  t he i nt e r na t i on-
a l  si t u a t i on . F orme rly , t ne c ommi s s i on of i n qu i r y und e r t ne 
Ha gue pr ovi s i on s  wa s only t e mp ora ry ,  but n ow b y  agre �me nt 
t he c ommi s s i on be came pe rmane n t  and on t ne bre aki ng out 
of a d i s put e wa s re a d y  t o  lay be f ore t he pub l i c su c h  fa c t s  
of  t ne d i spu te a s  wou l d  make a fa i r  a d Ju s tme n t  und e r  t ne 
10 
we i ght o f  pub l i c  opi ni on • 
T ne c ommi s s i on of i nq·u i ry wa s c omp os e d  of f ive 
membe r s , t he ma j or i ty of whi c h  we r e  s t range � s  and n on- c i t i -
z e n s  of t ne s i gnat ory c ount r + e s .  T he c ommi s s i on ' s r e ad i ne s s  
t o  se rve wa s c ont i nu ou s  and wa s emp owe re d  t o  i nve s t i ga t e  t
.
he 
fa c t s  i n  a d i s pu t e  u p on t he r e que s t  of one or b ot h  of t he 
p owe r s . � h.e p owe r s  of t he c ommi s s i  on we re gre a t·l y s t re ngt h-
e ne d  by t he r i ght of a s sumi ng t he i ni t i a t i � e i n  t he i nve s t 1 -
9 sc o t t , J .  B . , Am . Jr . of I nt .  Law , P• 5 6 8 . 
lO sc o t t , J .  B . , T r e at i e s  F or t ne Adv.  o f  Pe ace , P• 
XXVI I - I I I .  
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ga t i on wi t h ou t  a r e que s t  f r om e i t he r  par t y .  T he s e  t w o  
c har a c t e r i s t i c s ,  n ame l y  t h e  c omml s s i on • s pe rmane n c e  and 
p owe r of i n i t i a t i on , s t re ngt he ne d i t s  p l a c e  i n  t he pe a c e  
p r ogr am o f  t he w or l d .  Re a s on ,  i n s t e ad o f  pa s s i on ,  b e ­
l l  
c ame n ow t h e c r i t e r i a  f or t he s t e p  t owar d wa r • 
T he t r e a t y  be t we e n t he U n i t e d S ta t e s a n d  t h e 
Ne t he r l and s ,  De c emb e r  18 , 19 1 3 , wa s re p r e s e n t a t i v e  of t he 
1 2  gr ou p • � he t e xt c on t a i n s  many n ov e l pr ov i s i on s and s e r-
va s t o  i l lu s t ra t e  t he re l a t i on o f  ar b i t r a t i on t o  t he B r yan 
P e a ce � r e a t i e s .  In t h e pr e amb l e  t he U n i t e d  S t a t e s a nd He r 
Ma j e s t y ,  t h e Que e n  of t he Ne t he r l a nd s ,  we r e  d e s i r ou s  " t o 
s t r e n g t ne n  t ne b ond s df un 1 t y t n a t  b i nd t nam t oge t ne r  a nd 
a l s o  t o  a d v a n c e  t he c au s e  o f  ge ne r a l  p e a c e . "  
I n  Ar t i c l e 1 t he t w o  c on t r a c t i ng p owe r s agr e e d , 
a f t e r  t he f a i lure of d i p l oma c y , t o  r e fe r  a l l  d i s pu t e s of 
e v e r y n a t u re t o  t h e c ommi s s i on of i n qu i r y f or i nv e s t i ga t i on 
and r e p or t , a n d  fu r t he r  t ha t  n o  h o s t i l i t i e s s h ou ld b e g i n 
un t i l t h e i nve s t i ga t i on and r e p or t  had b e e n  made . l n  c a s e  
o f  a pre v i ou s a r b i t r a t i on a gr e e me n t , t he Ar t i c l e r e c o gn i z e d  
t ha t  c e r t a i n  d i s pu t e s w ou l d  fa l l  w i t h i n  t h e s c ope of t hi s 
t r e a t y  a nd w ou l d  b e  s e t t le d  b y  t h i s pr o c e s s . A s  a u sua l 
t h i n g , h owe ve r ,  t he r e we r e  r e se r v a t i on s  or e xc e p t i on s  of 
1 1 
l 
I b i d .  
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v i t a l  i nt e re s t s ,  h on or , and i nd e pe nd e n c e  out s i d e  t he 
Jur i s d i c t i on of t he t re a t y  a gr e e me n t  and c on s e que nt ly 
ou t s i d e  t he c on s i d e ra t i on o f  a n  arb i t r a l  t r i bunal . � or ­
tuna te l y ,  t he s e  r e s t r i c t i on s ,  t h ough ou t s i de t he r e a lm· 
o f  a rb i t ra t i on , we re wi t hi n  t ne jur i s d i c t i on of t he c om-
mi t t e e  of i nv e s t i ga t i on . � owe ve r , on ly t he fac t a  i n  t he 
c a s e we re d e t e rmi ne d b y  t he c ommi s s i on a nd i t  wa s t he pre ­
r oga t i ve o f  t he l i t i gant p owe r s  t o  a c ce pt or r e j e c t or 
c ompr omi se t he i s sue  whe t he r  pe r ta i n i ng t o  v i t al i n t e r­
e s t s  or que s t i on s  w i t hi n  t he ra nge o f  arb i t r a t i on . 
T he l a t t e r  c lau s e ,  a gr e e i n g  n ot t o  re s or t  t o  
h o s t i l i t i e s dur i n g  t he i nve s t i ga t i on a nd r e p or t , i s  n ot 
a c tu a l l y  re l a t e d  t o  a rb i t ra t i on ,  bu t i s  re l a t e d t o  pea c e . 
T he i nv i t a t i on i s  one t o  i nve s t i ga t e  b e f ore  a rm s  are  a s­
sume d t o  f or ce t he s ol v i ng of a d i spu t e  and whi c h  i s  m or e 
d e s i r ab le ye t ,  i nv e s t i ga t e  a nd n ot fi gb.t a t  a l l .  l n  fa c t ·, 
a c c o r d i ng t o  �rya n , t h e r e  i s  n o  ne e d  t o  f i gh t  whe n  t he 
pa s s i on s  of t he pe op l e  are ca lme d a n d  sub due d t o  c on s i d e r  
t he fa c t s o f  a d i spu t e  a nd t he s te p  t he g ove rnme nt sh ou ld 
t ake t owa rd t he i s sue . Pe o p le hat e  and f e ar war , and or­
d i na r i ly the  f o r c e s of pe a c e  are m ob i l i z e d  i n  t he appr oa c h  
o f  a c onf l i c t  a nd pub l i c op i ni on u sua l l y  demand s o r  ought 
t o  d e mand t he submi t t i ng of t he d i spu t e  t o  t he Ha gu e  t r i bu-
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na l f or de c i s i on • 
1 1 6  
Ar t i c le I I I  i nd i c a te s t ha t  t he re i s  n o  e x c ape 
fr om a rb i t r a t i on i f  a t re a t y  exi s t s  or i f  an i nve s t i ga-
t i on •nd r ep or t  i s  mad e b y  t he c ommi s s i on .  I f  t he arb i -
t r a t i on t r e a t y  e xi s t s  b e twe e n  t he tw o nat i on s i n  d i s pu t e , 
t he pre l i mi nary arra nge me n t s  are  mad e  b e twe e n  t he tw o i n  
a c c or dance t o  t he ar b i t ra t i on a gre e me nt . on t he ot he r  
han d , i t  t he di spu t e  i s  n ot c ove re d b y  t he arb i t r a t i on 
a gre eme nt , an d e i t he r or b ot h  p owe r s  re fu se t o  c ommi t t he 
d i s pu t e  t o  t he c ommi s s i on ,  " sp on t a ne ou s ly " , t he c ommi s s i on 
i s  emp owe re d  t o  i nve s t i ga t e  and re p or t  t h e  fa c t s  of t he 
14 
d i f f i cu l t y  t o  t he w or l d  • 
� he r e p or t  of t he c ommi s s i on , n ot b i nd i ng ,  wa s 
me re l y  i nf orma t o r y  o f  e xi s t i ng c ond i t i on s  and le f t  t he 
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par t i e s e nt i r e fr e e d om o t  ac t i on t owa rd one an ot he r • 
� he re p or t ,  a s  a u su a l  t hi n g ,  wa s t o  re su l t  i n  t he n a tura l 
re fe r r i ng of  t he d i spu t e  t o  a rb i t r a t i on . l f  d i p l oma t i c  ne -
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g o t i a t i on ha d fai l e d , t he only a l t e r na t i ve le f t  wa s war • 
War i s  n ot c on s t ru c t i v e , bu t d e s t ru c t i ve and n o  nati on s e -
cu r e s ad ju s tme nt s  b y  t he war pr oce s s  t ha t· o ru l d  n o t  have 
be e n  de te rmi n e d  by e i t he r  ne g ot i a t i on or a rb i t ra t i on . War , 
1 3  
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I b i d .  
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a c c or d i ng t o  t he gr ow i n g t h ou gh t  of t h e da y ,  c r e a t e s m o r e  
p r ob l e m s  t han i t  s ol v e s .  T h e p r ob l e m s  of Eur opa we r e  va s t -
l y  m or e  nume r ou s  i n  1 9 2 0  a f t e r  t h e  W or l d War t han t he y  we re 
in 19 14 , t he ye ar of t h e  be gi nn i ng of t h e war . War i s  
wr o n g  and d oe s  c r e a t e  a n  i nf i ni te p r e mi s e  o f  wr ong s and 
i n j u s t i c e s w h i c h  c an n e ve r be a d j u s t e d  unt i l  a l l  d i sput e s 
are i nve s t i ga t e d and a rb i t r a t e d i n l i ght of ta c t , law , and 
j u s t i c e . Any s e r i e s of t r e a t i e s ,  w hi c h  s ought t o  i nve s t ! -
ga t e  a n d  e xp r e s s  t he l e g i t i ma t e  f a c t s  o f  d i s pu t e s ,  un s e t t l e d 
b y  d i p l oma c y  a n d  ou t s i d e t h e i mme d i a t e  j u r i s d i c-t i on of ar b i -
t ra t i on , pr a c t i c a l l y . c l os e d  t he d o or t o  wa r and l e f t  a rb i t r al 
ad j u s tme n t  a s  t he on l y  me an s b y  w h i c h a na t i on may s e t t l e i t s  
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d i s pu t e s wi t h  h on or • 
Wi l l i am � e nni ngs b r yan i n  u r g i n g h i s p l an up on t he 
nat i o n gave t hr e e  re a s on s whi c h  we re su f f i c i e n t t o  j u s t i fy 
t he par t p l aye d b y  t he Uni t e d St at e s i n  l e a d i ng an d c o ope r-
a t i ng wi t h  t h e w or l d  in t he u n i que a nd p r on oun c e d pe a c e 
1 8  
m ov e me n t o f  1 9 1 3- 14 , . I n  t he f i r s t  p l a c e , t i m e wa s g i ve n 
f or pa s s i o�, t he und e r d og of wa r �  t o  sub s i d e and f or re a s on ,  
t he gre a t e s t  a r gume nt a ga i n s t  war , t o  re sume he r p l a c e  du r i ng 
t he c o ol i n g  o f f  pr oc e s s . Na t i o n s  d o  n o t f i g h t , ord i na r i l y ,  
ou t o f  i nd i f fe r e n c e  t owar d t he i r s i s t e r na t i o n s , c e r t a i n l y  
1 7  
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n o t  ou t o f  l ov e - t or t he , bu� a s·sure d l y  out of ha t r e d  
s o  i n t e n se t ha t  s c i e nt i f i c mur d e r  i s  c ommi t t e d  w i t h  n o  
d r a i n up on t he c on s c i ou s .  Unc ont r ol l e d p a s s i on sub j e c t s  
ma n t o  d r i nk of t he b l o od of one a n o t he r , ha te wi t h  a h a t e  
t ha t  me an s d e a t h ,  s o  t ha t  t he v i le ne s s o f  war a f fe c t s  n ot 
only t he pr e se nt c i v i l i z a t i on , but a l s o  t he v i t a l i t y  a nd 
man h o od of fu ture c y c le s of c i v i l i z a t i on . � he ve r y  pre s-
e nce of t he d re nc hi ng pa s s i on f or wa r i s  t he m o s t  d ama g i n g  
and unh ope fu l  c omme ntary up on a ny c i v i l i z a t i on . Na t i onal 
pa s s i on ha s b e e n  t he une ar t hi ng s t imu lu s be hi nd king f or ce , 
and unde r t he B ryan p l an of p r o c e du re , t ime i s  gi ve n f or 
t he he a t  o f  pa s s i on t o  re c e d e  a nd re a s on a nd l aw t o  re sume 
gr a dua l ly t he i r r i ght fu l  p l ac e  i n  t he r a t i ona l vi e wp o i n t s 
of me n and na t i on s .  l t  ha s be e n  a s s e r t e d  many t i me s  by 
d i p l oma t i s t s  and hi s t or i an s  a c qua i n te d  wi t h  t he war s i tu-
a t i on i n  19 14 t ha t  a we e k ' s t i me f or c on s i de r at i on w ou l d  
have pre v e nt e d t he W or ld War . � he �ryan Pe a ce P l an ,  i n-
s t e ad of o�e we e k , o f fe r e d  fi f t y- tw o  we e k s  f or t he na t i on s  
t o  i nve s t i ga t e  and f i nd ou t i f  t he y  re a l l y  wan t e d t o  g o  t o  
1 9  
war in  t he f a ce of t he fac t s  an d t he c on s e que n c e s of  war • 
I n  t he s e c ond p l a ce , t i me i s  give n f or t he s e par-
20 
a t i on of que s t i on s  of fa c t  f r om que s t i on s  of  h on or • l t 
i s  ve r y  d i f f i cu l t  f or a na t i on i n  t ime s  of  e xc i t e me nt  and 
19 
20l bi d .  
l b i d .  
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i n te n se pa s s i on t o  se par a t e  t he fa c t s of a d i s pu t e  fr om 
que s t i on s t ha t  a na t i on i s  h on or b ou nd t o  pr ote c t  e ve n  
t o  t he e xt e nt o f  war i ng f or t he m .  l t  i s  re gre t ab le t ha t  
na t i ona , a t  t i me s ,  are unabl e  t o  d i s c r imi nat e t he re a l  
fa c t s of a s i tua t i on f r om t he whims of mi l i t a r i s t  an d 
t he d i p l oma t i s t . T h i s weakne s s  und e r  t he i r hand s u sua l l y  
l e ad s t o  war . I t  i s  a n  i nt e r na t i ona l p i t y  t hat the l e ade r­
s hi p  of t he w or l d  ye t l i ve s und e r a phi l o s ophy t ha t  f or ce 
i s  t he u l t i ma t e  p owe r and wa r i s  t he gre a te s t  t on i c f or 
t he human r a c e . Fa c t s , i mpar t i.a l ly i nve s t i ga t e d ,  d o  n ot 
mi s r e p re s e n t  any d i s pu t e , and ove r  a pe r i od o f  t i me , s u ch 
a s  a year , a d j u s tme nt s  and d i s t i n c t i on s are  mad e b e twe e n  
fa c t s  i mme d i a t e  t o  t he i s sue a nd que s t i on of h on or b ound 
du ty t o  s ave t he f l a g  fr om t he t a i n t  of s hame . � he onl y  
way t he f l a g  o f  t h e  na t i on can  u nfur l h on or a n d  re spe c t  
t ha t  i s  true t o  t he be s t  wi t hi n  t he na t i on , i s  t o  we i gh ,  
c on s i d e r , and pe a ce fu l ly a d ju s t  n ot on ly que s t i ons  of  
f ac t , bu t a l s o  que s t i ons  c once i ve d t o  be of h on or and v i ­
t a l  i n te r e s t  t o  t he nat i on . 
La s t l y , t i me i s  g i v e n  f or t he pe a c e f or c e s of  t he 
w or l d  t o  ope r a te . � he t e nde ncy o f  d r i f t i ng b l i nd ly i nt o a 
war i s gr owi ng l a s s  and l e s s  due t o  t he a ge nc i e s  o f  peace  
wi t hi n  t he na t i on t ha t  ra t i onal i z e and  pr e s e nt t he fa c t s  
a nd p os s i b l e  c on s e que nce s o f  a pre c i p i t a te d c r i s i s .  T he s e 
f or c e s cal l  a ha l t  t o  the p o l i t i ca l  f ac t or s  t ha t  s e em 
he a de d f or war , and u sua l l y whe n  t h e  s i tua ti on i s  a c-
tua l ly se e n ,  pub l i c opi ni on re a c t s  aga i n s t t h e  war  s p i r i t  
un t i l  t he admi ni s trat i on d ar e s n ot d e c l a r e  wa r .  � he Brya n  
�ea c e  P l an di d n ot make  war imp o s s i b l e , bu t d i d make war 
a r e m ote  p o s s i b i l i t y .  T he c ommi s s i on ot i n qu i ry br ought 
t o  t ne at t e n t i on o f  t he pu b l i c  t ne t ru t n s of  t he d i s pu t e , 
and t ake i t  a s  i t  o om9 s ,  t ru t n  i s  t he be s t  a s sura n c e 
a gai n s t war . 
� ne D r yan Pe a c e  � l an nad bee n a o oe pte d i n  pr i n-
c i p l e  by  t hi r t y- f our n a t i ons of t he · w or l d  up t o  June 29 , 
1 9 14 .  T he s e  na t i ons we r e  a s  f ol l ow s : I t a l y , Gre a t  � r i t-
ai n ,  France , B r a z i l ,  Swe de n ,  N or way,  Ru s s i a , Pe ru , Au s t r i a-
Hungary , Ne t he r land s ,  B ol i v i a ,  Ge rmany , Ar ge n t i na ,  Chi na , 
Domi ni can Ke pub l i c , Gua t e ma la ,  Hai t i , Spa i n ,  Pr otugal , 
. Be l gium , Denma rk , C hi l e ,  Cuba , C o s t a  R i ca , Sal vad or , Swi t-
z e r la nd , Para guay , Panama , rl ondur a s ,  Ni c a r a gua , Pe r s i a , 
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E c quad or , Ve ne zue la , and Gr e e oe • 
Uruguay , t he thi r ty- f i f t h  na t i on , had a c ce pte d 
22 
t he p l an by Ja nuary 1 , 1 9 1 5  • 
T hi r t y  o f  t he t h i r t y- f i v e  na t i on s a gr e e i ng t o  
t he pr i nc i pl e s of t he B r yan Pe a c e  Plan had , by  Ja nuary l ,  
21Am . J r .  ot I nt . Law , v .  t ,  P •  17 5 .  
22l b i d .  
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1 9 1 5 , s i gne d t r e a t i e s  wi t h  t he Uni t e d  S t a t e s • O h.r on-
o 1 o gi c a l ly , t he y  a r e  a s f ol l ow s : 
Sa lvad or 
Gu a t e ma l a  
Panama 
H ondur a s  
Ni c a r a gu a  
Ne t he r l an d s 
B o l i v i a 
P e r s i a 
P o r tu ga l  
C o s t a H. i c a  
Swi t z e r l a n d  
D omi n i c an Re pub l i c 
Ve n e zue l a 
De nma rk 
I t a l y  
N orway 
P e ru 
u ru guay 
.dr a z i l 
A r ge n t i ne Re pub l i c  
C h i l e  
Pa r a guay 
C h i na 
M' r a n c e 
U. r e a t  .D r i t a i n  
Spa i n  
Ru s s i a  
.t;c qua d  or 
G r e e c e 
Swe d e n 
Au gu s t  7 ,  1 9 1 3  
Se p t e mb e r 2 0 , 1 9 1 3  
Se p t e mbe r 20 , 1 9 1 3  
N ov e mb e r  3 ,  1 9 1 3 
De c e mb e r 1 7 , 1 9 1 3  
De c e mb e r la , 1 9 1 3  
J a nu a ry 2 2 ,  1 9 14 
F e b ru a r y  4 ,  1 9 14 
Me b r ua r y  4 ,  1 9 14 
F e b rua r y  1 3 , 1 9 1 4 
F e b r u a r y  1 3 , 1 9 1 4 
�e b rua r y 17 , 1 9 14 
.Mar c h  2 1 , 1 9 14 
Ap r i l 1 7 , 1 9 14 
May 5 ,  1 9 14 
June 24 , 1 9 14 
Ju l y  1 4 , 1 9 1 4 
J u l y  2 0 , 1 9 14 
Ju l y  24 , 1 9 14 
Jul y  24 , 1 9 14 
Ju l y  24 , 1 9 14 
Au gu s t 29 , 1 9 1 4 . 
Se p t e mb e r  1 5 , 1 9 14 
Se pt e mb e r  1 5 , 1 9 14 
Se p t e mbe r 1 5 , 1 9 14 
Se p t e mb e r 1 5 ,  1 9 14 
Oc t o be r 1 , 1 9 14 
oc t obe r 1 3 ,  1 9 14 
uc t o b e r  1 3 ,  1 9 14 24 
oc t ob e r  1 0 , 1 9 14 
Of t he s e  t hi r t y  t r e a t i e s s i gne d ,  al l have r e -
o e i v e d t he a d v i ce a nd c on s e n t o f  t he Se n a t e  e x c e pt t h o s e  
w i t h  P anama a nd San t o D omi ng o .  T he t r e a t y  w i t h  Panama wa s 
w i t h he l d  b e cau s e  ot t he pe c u l i a r re l a t i on of t he Un i t e d 
2 3Am . J r . of .1 n t  • .Law , v .  7 . , P •  3 3 6 , ·'1 . ·a ,  P •  1 7 6 . 24
Am . Jr . of I nt .  Law 1 9 14 , V .  a ,  P •  8 7 6 .  
S t a t e s t o  Panama . I n  Sant o D om i n g o ,  a r e v o lu t i on w a s 
i n  p r ogr e s s  a n d  s i n ce n o  s t ab l e  g ov e r nme n t  e x i s t e d ,  i t  
wa s i mp o s s i b l e  a t  t ha t  t i me t o  e s t a b l i s h a t re a t y  w i t h  
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t ha t  na t i on • 
� he s i gn i n g ' of t he H r yan Pe a c e � r e a t i e s had 
s i gn i f i c a n t  c on s e que n c e s .  ln ge ne r a l ,  m or e  t han t w o-
t h i r d s of t he i n ha b i t an t s o f  t he gl ob e we r e  und e r  t he i n-
f lue n c e  and d i r e c t l y sub j e c t  t o  t he t re a t i e s e n te r e d i nt o  
i n  1 9 1 3- 14
2 6
• � b.e Uni t e d  S t a t e s ha d r e a c he d  t b.e u n i que 
p o s i t i on o f  t h e  m or a l  l e a d e r  of t h e  w or l d .  � he f r i e nd­
s h i p  of t he U n i t e d  S t a� e s  e x t e n d e d  by t re a� y t o  ne ar l y  al l 
t he l a r ge n a t i o n s and t o  m o s t  o f  t he s ma l l na t i on s  o f  a ny 
i n t e r na t i ona l r e s p o n s i b i l i t y .  � he l on g  s t e p  had be e n  t ak e n  
b y  t he u n i t e d  S t a t e s an d t he pr e s t i ge f or pe a c e  wa s t re -
me nd ou s l y e n han c e d  b y  mu t u a l  p e a c e  a gr e eme n t s wi t h  t we n t y-
e i ght n a t i o n s  i n  t h e w or l d . I t  i s  e v i d e n t t ha t  h ad t he r e -
ma i n i n g f i ve n a t i on s b e e n w i l l i ng t o  s ha r e  w i t h  one a n o t he r  
t he s ame r e s ou r c e s a n d  r e s p on s i b i l i t i e s a s  had b e e n  a gr e e d  
up on i n  t he � r ya n  � e - c e  � r e a t i e s ,  t he n  i t  i s  u n l i ke l y t ha t  
t h e or l d  Wa r w ou l d  hav e  c o me i n  19 14 . 
Und e r  t he l e a d e r s hi p  o f  t h e U n i t e d S t a t e s ,  i nt e r -
na t i o n a l  p r i n c i p l e s h a d  b e e n  e s t a b l i s he d  t ha t w i l l  s t and a s  
l o n g  a s  c i v i l i z a t i on e x i s t s .  T he c ha l l e n ge o f  pe a c e  w a s l e f t  
2 5  
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i n  an i mma t u r e  s t a ge , a n d  t he u n i t e d  S t a t e s on ly d i d  a 
pa r t  o f  wh a t  s he wa s c apa b l e  of d o i ng .  � he a t t a i nme nt 
of p e a c e  i s  p r ogr e s s i ve a nd n o  n a t i on i s  a ny m or e  e m i ne n t­
l y  c apa b l e  of le ad i n g t he w or l d in t he s p i r i t o f  t ru t h  a nd 
. p e a c e t han t he U n i t e d S t �t e s .  � he S t a tue o f  Li b e r t y  i s  
me ani n gl e s s  t o  t he w or l d ; t he De c l a r a t i on of l nd e p e nd e n c e  
i s  a n  i mp o s i t i o n ; t he Un i t e d St a t e s i s  n o t t rue t o  t he 
c omman d i ng law o f  l ove and b r o t he r h o od u nl e s s  s he le a d s 
t he w o r l d  i n  pe a c e  i n  t he e on s  t o  c ome a s  s he a t t e mp t e d 
t o  d o  i n  1 9 1 3- 14 .  D oub t l e s s  h a d  n o t t h e  w o r l d  b e e n  awak­
e ne d  i n t o t he c on f l i c t  of t he gre a t  war , Wi l l i am J .  a ry a n  
and h i s p l a n  of p e a c e w ou l d  have be e n  me m o r i a l i z e d , b u t  
unde r t he c i r cum s t an c e s o f  a g r e a t  wa r , t he T r e a t i e s o f  
pe a c e  o f  1 9 1 3- 14 we re an e mp t y  ge s tu r e  a n d  d i d  n o t am ount 
t o  mu o n .  rt owe v e r , t he wa y o f  pe a ce wa s on ! y  o p e ne d up i n  
1 9 1 3- 14 a s  r e su l t  o f  t h e  B r yan Tr e a t i e s t o  w h i c h  t he Un i t e d '  
S t a t e s wa s a p a r t y  t o  e a c h ,  and n o  one r e a l i z e d  m o r e  t ha n 
Wi l l i am Je nn i n g s  B r y a n  t h a t  a c h a n ge mu s t  t ake p l a o e  a n d · a  
r e s p on s i b i l i t y a s s ume d a n d  t h i s h e  c ov e t e d f or t he U n i t e d  
S t a t e s 2 7 • 
I n  an a d d r e s s  t o  t he Ame r i c a n Pe op l e , B r y a n  wr o t e 
o n  Ju ne 1 1 , 1 9 1 5 :  '' S ome n a t i on mu s t  l e a d  t he w o r l d  ou t of 
t he b l a ck n i gh t o f  wa r i n t o t he l i g h t  of t ha t  day w he n  • sw o r d s 
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s ha l l b e  b e a t e n  i n t o p l ow s ha r e s • . Why n o t make t he 
h on o r ou r s ? 
' . 
S ome d a y - why n o t n ow? � he n a t i on s w i ll 
l e arn t ha t  e n du r i n g pe a c e  cann o t  be bu i l t  on f e a r , t ha t  
g o o dwi l l  d oe s  n o t gr ow u p on t he s t a l k  o f  v i o l e n c e . S ome 
d a y  t he n a t i o n s  of t he w or l d  wi l l  p la c e  t h e i r  t ru s t  i n  
l ov e , t he we ap o n  f or w h i c h  t he � e i s  n o  s h i e l d ; i n  l ov e  
t ha t  su f fe r e t h  l on g  a n d  i s  ki nd ; i n  l ov e , t ha t  i s  n ot 
e a s i l y  pr ov oke d , t h a t b e a r e t h  a l l  t h i n g s , b e l i e ve t h a l l  
t h i ng s , h ope t h  a l l  t hi n g s , e ndu r e t h  a l l t h i n g s ; i n  l ov e  
whi c h ,  t h ou gh d e s p i s e d  a s  we akne s s  b y  t he w or s h i p  o f  
2 8  
xa r s , a b i d e t h  w h e n  a l l e l s e  fa i l s "  • 
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CHAPT ER V I I  
C on c lu s i on 
T h e i n t e r e s t  of t h e pub l i c i n  a r b i t r a t i on 
i s t o b e q e s t i one d a t t i m e  s • T b.e r e , n o d ou b t , e .x i  s t e d 
a V CI. bu e  un d e r s t � n d i n g o f  t ne s y s t e m  o f  a � b i t r a t i o n b y  
m a ny an d o s s i b l y a ma j o r i t y . o f t e Ame r i c n p e o p l e , bu t 
i t  i s  e v i d e n t  f r om t he s c an t y  re c t i on s of t he pe op l e  dur­
i n  t he p o r i o d 1 8 9 9 - 1 9 14 t h a t  f e w  c omp r e he n d e d t he ful l 
s i gni f i c n e e  a n  b e n e f i t  o f  L r b i t r a t i on t o  t n e Na t i on a n a  
t o  t he w o r l d  :.. t 1 £ Je . J. t  . a s  t e t e n d e n c y  o f  t a e Ame ri c ..... n 
)Ub l i c t o  a c oe .t:l t a n � c on s e ._u n o e  . i t h ou t  a b i g tt k i ok " , un-
1 �  s s  t l.e e :x: i s t i  o s t i u a t i on c · u s e d  t ' . e  ... o o ke t b o ok t o  dv i n d l e 
a o 1n a n d  ge t s l i m .  Ar b i t r a t i on , du r i n o  t h e � e r i od 1 8 9 9 -
1 9 1 4 , i n o t a c c �r d i n o l � a f f e c t  t h e i nd i v i d u a l or h i s � o c ­
ke t b o ok ,  e .. _ c e p t r 3 0 i on.  l l y  i n  t h e . or t h  t l  n t i c  .f.!, i s he r i e s 
a r b i t r a t i on c a s e  o f  1 9 0 6 - 7 .  ow e v e , t . e  _)ub l i c  c on s i d  : r e d 
ei. r b i t r  t i on t o  b e  a 0 0 0 d t ' . i n g , bu t s o m e t n i n �  f a r of f i n  
J. i c n  t he u· h ·  n o  r s on 1 i . .  t e r e  .... t .  "" i t t l e p opu l ar e n-
t hu s i a � m . ·a � h ow n  f o r · r b i t r t i o n , a u  t h r ou g h ou t  t e J; e r ­
i o d 1 8 9 9 - 1 9 1 4 · t h e  � e o ... l e  of t h e u n i t e d � t � t e s w r e  on ly 
l a n gu i d l � i n t e r e s t e • i n  t he m ov e � e n t  of t h i s g r e a t  i n t e r ­
n L t i ·· n · . l 1 0r c e . _.Jub l i c s e n t i me n t , t t i m e , d i d a ... ;e a ""  s t l" o n g  
f or b i t r a t i on bu t , � s  s h own i n  1 9 0 4  . .  d 1 9 1 1 , l L cke d t he 
pu n c 1 · n d �r e s t i 0 e t o  c a r r y a h o s t i l e Se na t e . 
I n  c on c lu s i on , & numb e r  o f  pr i n c i p l e s d e ve l op e d 
d u r i n o  t 1e e r i od 1 8 9 9 - 1 9 14 , d h i c h de t e rm i n e d  f o r  t h e U n i te d 
St � t e s � d i s t i n c t  t he o r ., of i n t e r n � t i on� l a :r b i t r a t i on .  
F i r s t , t : a r e a e r v i n g o f �, u r e l y  Am e r i c ;_ n qu e s t i on s  
� nd g ov e r nme �1 t ... o l i c y f r om t he &pp l i c a t i on o f  rb i t r a t.i on b e ­
c ame t r � d i t i o n a l . 
S e c ond , t ne Se n :.:  t e  r e  "" d e d t '1 e  r i 0 ;I t o f  a s s i n 6 
on s _ · .. u i i.. l � 0 r e o � n t s ", i t : 1 n ge ne r s. l  .:.. r b i t r a t i on t r e a t  i e s a s 
a c on � t i tu t i o n a l  p r e r oga t i v e  n o t t o  b e  t ampe r e d w i t h . 
� h i r d ,  t h e s ame f r e e  om o f  a c t i o n o f  t he t r e a t y  
mak i n g ... ' o  . .  e s wa s e rmi t t e d  t :. e c o n t r � c t i n 0 na t i on b y  t h e 
U n i t e d  ::> t  .... t e s .  
¥ ou r t h ,  t he ue s t i on s o f  v i t � l  i n t e r e s t s ,  i n d e -
p n d � n c e , a n d  h o� o r  we re l e f t ou t s i d e t he pa l e  o f  a r b i t r a t i on . 
• i f t h ,  u n i t y  o f  t hv e xe cu t i v e an d l e � i l a t i v e d e ­
p a r t me . t s  o f  6 ov .: r nme n t  \, - r e  e s s e n t i � l i n  a gr e e me n t  o n  a ny 
i n t e r na t i on � l  p ol i C J , s u c h  a s  a r b i t r a t i on . 
T he g ov e rnme n t  o f  t he n i t e d  S t a t e s i n  i t s p o l i c y 
of � r b i t r a t i on ha s p r ove n t o  hav e t ne b e s t  o f  i n t e n t i on s , 
m o t i v e s ,  and i d , a l s o f  L r b i t r a t i on , bu t h or r i b l y f a i l e d  i n  
1 9 0 4 and i n  1 9 1 1  i n  pu t t i ng i n t o  p r � c t i c e t he b e t h i n g s  b e ­
l i e v e d  b y  e r .  � h i s wa s a c c ou nt e d  i n  pa r t  be c au s e  o f  t h e  
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d e v e l opme n t  of p o l i t i c a l  a n t �  · on i s m  i t h i n  t he Se n a t e  an d 
a ga i n s t t h e  p re s i d e n t . �u c h  fa i lu r e  i n  p o l i c y wa s i ne x­
cu s a b l e  a n d  u n c �- l l e d f or i n  t he b e s t  i n te r e s t  of t . e u n i t e d  
S t a t e s 0 0 v e r nme n t , a n d  pe op l e . � h e p r e s i d e n t s of t h e pe r i od , 
m cKi n l e y ,  ff o o s e v e l t , � a f t , a n d  · ; i l s o n , f a v o r e d a ggr e s s i v e 
p o l i c i e s o f  a r b i t r a t i on a nd d i d n o t f a i l  t o  p r om o t e  t h e 
ge ne r a l  m ov e me n t  i n  t he h ope of b e t t e r i n g t 1e i n t e r n a t i ona l 
r e l a t i on s  o f  t he u n i t e d  � t a t e s .  o o s e v e l t , p o s s i b l y ,  i n  19 04 
wa � t h e o n e  e x c e � t i on ,  bu t r e d e e me d h i m s e l f i n  t n e t r e a t y  
s e r i e s  o f  19 0 8 . un t he ot he r  h an d , t h e  Se n a t e ha s b e e n  t he 
h aunt i n g gh o s t  o f  a r b i t r a t i on , a n d  ha s pr ove d a b i t t e r  p i l l  
i n  i t s  bu t c h e r i e s  o f  1 9 04 a n d  1 9 1 1 . � h e w o r l d , n o  d oub t ,  
c h a � ge d t h e U n i t e d  S t a t e s wi t h  i n s i n c e r i t y ,  b u t  i t  d i d n ' t  
mat t e r mu c h  s i n c e  a b i g c oun t r y  c ou l d ge t awa y  wi t h m o s t  a ny 
t 1 i n g  a n d  c ov e r up i t s  t r ue a t t i tu d e  b y  a p i c t u r e  o f  Se na ­
t o r i a l - Pr e s i d e n t i a l  d i s s e n t i on . i t  s a p i t y  t h a t  t h e 
Se n a t e ' s  a t t i t u d e , e s p e c i a ll y  i n  1 9 1 1 , wa s e v e r  b r o a d c a  t e d  
t o  t ne w o r l d . T h e u n i t e d � t a t e s c o u l d  hav e g on e  t h e  fu l l  
wa y i n  a r b i t r a t i on ,  b u t  t ne na t i on w a s n o t r e a d y f o r s u c h , 
a n d  t he mi s hap s we r e  of va lu e  i n  p o i n t i n g ou t t he s l ow ap­
p r oa c h i n g h ou r  whe n al l i s pu t e s of an i n t e r na t i ona l n a t u r e  
s ha l l b e  s u b m i t t e d  t o  a c ou r t o f  l a w  f or f i n a l  d e c i s i on o n  
a ba s i s o f  l a w a n d e qu i t y . �e sp i t e t he s i gn i f i c a nt d e c i s i on 
l w8 
o f  t he U n i te d S t a t e s i n  1 9 0 4 a n d  1 9 1 1 , t he g ov e r nme n t  su p­
p o r t e d  a r b i t r a t i on c on s i s t e n t l y f �· om t he J a y  � r e a t y  o f  1 7 9 5  
t o  t he D r y a n  �e a c e  � r e a t i e s  of 1 9 14 .  � he n a gue C on f e r e n c e s ,  
gr e a t e p o c ha l e v e n t s ,  we r e  s u pp o r t e d ,  c o n t r i bu t e d t o , a n d  
t he i r  r e s u l t s a c c e p t e d b y  t ne u n i t e d  St a t e s g ov e r nme n t . 
on l y  i n  t hr e e  i n s t an ce s di d t he u n i t e d S t a t e s r e fu s e  t o  a r ­
b i t r a t e  o r  fa i l  t o  a c ce p t a n . o f f e r  o f  a r b i t r a t i o n  o r  c ome t o  
s ome a g r e e me nt wi t h  a n a t i on whi c h  m a d e t h e  ap p r oa c h  o f  pe a c e -
fu l p r o c e du r e  f i r s t .  l n  t w o i n s t a n c e s ,  t he U n i t e d  S t a t e s 
wa s v i r tua l l y i n  wa r wi t h  t he n a t i o n , �e xi c o  i n  1 8 4 7 , and 
�pa i n  i n  1 8 9 8 . � he t h i r d i n s t an c e  r e l a t e d  t o  t he qu e s t i on 
o f  t he a b r o ga t 1 on of t he t r e a t y  o f  1 8 3 2  wi t h  Ru s s i a , w h i c h  
w i t h ou t  qu e s t i on wa s a j u st c a s e  f or a n  a rb i t r a t i on t r i bu na l . 
T he � r y a n  p e a c e  � r e a t i e s o f  1 9 1 4 , t h ou g h u su a l l y  n o t c on s i d e r e d  
v e r y  i mp or t an t , pa r �  ame n d  f o r  t n e f e w a n d  s c a t t e r e d b r e a k s 
a n d  m i s hap s i n  w ha t  ma y b e  t r u l y  e xpre s s e d  a s  t ru e  Ame r i c a n  
p o l i c y o f  a r b i t r a t i on .  Ar b i t r a t e  t o  p r e s e rve pe a c e , a l l  
l e ga l  d i f f i c u l t i e s a n d  d i s pu t e s wi t h  o t he r  n a t i on s ,  b u t  i n  
n o  way s ubm i t qu e s t i on s  o f  t 1e h on or a n d  i nd e p e nd e n c e o f  t he 
U n i t e d  S t a t e s t o  a r b i t r a t i on .  
" � - a c e  Ha t h  He r V i c t or i e s a s  e l l  s � a r . "  
.l; i b l i o gr a p hy 
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